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BEFORE THE AR G ~ C ~ R P O R A T I O N  COMMISSION 

BOB STUMP 
CHAIRMAN 

GARY PIERCE 
COMMISSIONER 

BRENDA BURNS 
COMMISSIONER 

SUSAN BITTER SMITH 
COMMISSIONER 

BOB BURNS 
COMMISSIONER 

IN THE MATTER OF THE APPLICATION OF ) 
PRESIDIO TRAILS DEVELOPMENT, LLC ) 
FOR DELETION OF ITS PROJECT FROM 
THE CERTIFICATE OF CONVENIENCE AND ) 
NECESSITY HELD BY HALCYON ACRES ) 
ANNEX NO. 2 WATER COMPANY, INC. 

) 

1 

Anion3 Coyara:ion Cornmissiorr 

SEP 2 64 2013 

DOCKET NO. W-023 12A- 13-0326 

APPLICATION FOR DELETION 

Through undersigned counsel, Presidio Trails Development, LLC (“Applicant”) 

requests that its project be deleted from the service area of the Certificate of Convenience 

and Necessity (“CC&N”) held by Halcyon Acres Annex No. 2 Water Company, Inc. 

(“Halcyon”). As explained below, Halcyon is unable to serve the Applicant’s project and 

Applicant has obtained assurance that the City of Tucson’s (“City”) municipal water utility, 

Tucson Water, will provide service if the project is deleted from Halcyon’s CC&N. 

I. Background 

The Applicant is an Arizona limited liability company. It’s business address is 

15 170 N. Hayden Road, Suite 1, Scottsdale, Arizona 85260; and its phone number is 480- 

998-5400. The name, address and telephone number of the Applicant’s attorney is included 

in the signature block at the end of this pleading. The Applicant’s management contact for 

3702055.: 
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this application is Ross McCallister; 29 10 

85712; 520-790-8100. 

J. Swan Road, Suite 204, Tucson, Arizona, 

The Applicant’s project is a 208 unit apartment complex on 9.24 acres of land at 

9 195 E. 2 1 st Street in Tucson. A legal description of the project is attached as Exhibit A. 

A map of Halcyon’s certificated service area is attached as Exhibit B. 

There are no present Halcyon customers within the area for which the Applicant is 

requesting deletion. 

Upon completion of the project, Halcyon will have no utility facilities within the 

project area. One of Halcyon’s distribution lines currently crosses the project site. 

However, this line will need to be relocated as part of the construction of the project 

regardless of the outcome of this Application. 

11. Reason for Deletion Request 

The Commission may delete a portion of a service area from a water company’s 

CC&N if there is an evidentiary showing that the water company is “unable or unwilling to 

provide service” to the area in question. James P. Paul Water Co. v. Ariz. Corp. Com ’n, 

137 Ariz. 426,43 1 (1983). As explained below, Halcyon is unable to provide domestic 

water service to the Applicant’s proposed development. 

Halcyon cannot provide service to the Applicant’s project because it would require 

certain upgrades to Halcyon’s well site. These upgrades would require zoning approval 

from the City but on July 9,2013, the Mayor and City Council denied Halcyon’s request 

for approval. A notice of this denial is attached as Exhibit C. 

Under Arizona Department of Environmental Quality (“ADEQ”) regulations, 

Halcyon’s existing well site lacks the pumping and storage capacity to serve the 

Applicant’s project. An engineering firm identified the well improvements needed to meet 

ADEQ standards and this plan for the upgrade was approved by both Halcyon and the Pima 

2 3702055.5 
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County Department of Environmental Quality, the local agency to whom approval authority 

has been delegated by ADEQ. 

Halcyon’s existing well site is non-conforming under current City zoning regulations 

governing minimum lot size and building set-backs and had not previously been approved 

as a special exception land use (“SELU”) under the current SR zone use regulations 

applicable to the well site. As a result, the City determined in 2012 that it would be 

necessary for Halcyon to obtain SELU approval for any well site upgrade and variances 

from the City‘s Board of Adjustment (the “Board”) from the minimum lot size and set back 

requirements. 

In April 20 13, the City’s Zoning Examiner approved Halcyon’s SELU application 

with conditions, and the Board approved the requested variances. However, in an appeal 

from the Examiner’s decision, the Mayor and City Council, on July 9,2013, denied the 

SELU application. This appeal was filed by residents who opposed the Applicant’s 

proposed apartment project. Absent the SELU, Halcyon cannot obtain permits for the well 

site improvements from the City. 

On August 6,20 13, the Applicant contacted Halcyon, through counsel, with respect 

to the deletion of the Applicant’s project from Halcyon’s CC&N. See August 5,2013 letter 

from Mr. T. Campbell, attached as Exhibit D. Tucson Water has assured the Applicant that 

it is willing and able to provide domestic water service the project if it is deleted from 

Halcyon’s CC&N. ’ See August 13, 2013 letter from Tucson Water, attached as Exhibit E. 

Counsel for Halcyon, Mr. Gregory Good, responded on August 20,2013 with the letter 

attached as Exhibit F. To summarize, Halcyon believes that a different engineering design 

would not require the City’s approval and that the Applicant is obligated to pursue such 

alternative design under the line extension agreement between the parties. Halcyon is 

wrong on both arguments. 

’ Tucson Water currently provides fire service to the Applicant’s parcel and will continue to 
provide fire service after construction of the apartments. 

3 3 70205 5.5 
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There is no way to serve the Applicant’s project from Halcyon’s well site without 

upgrades to the site’s well and/or storage capacities. See the Declaration of Craig 

Cannizzaro, P.E. (the Applicant’s engineer), attached as Exhibit G. Further, any upgrade to 

Halcyon’s well site would require a SELU from the City. This is explained in the 

Declaration of Frank S. Bangs, Jr. (the Applicant’s zoning attorney), attached as Exhibit H. 

The residents’ opposition to the SELU was based on their opposition to the 

Applicant’s apartment project itself. This is clear from the transcript of the public hearing 

before the City’s Zoning Examiner on April 18,20 13, attached as Exhibit I.2 Nineteen 

individuals spoke in opposition to the SELU and at least eleven of them clearly stated that 

their objection to the SELU was based on their opposition to the apartment ~ o m p l e x . ~  For 

example, Ms. Lisa Irwin, one of two named appellants of the Zoning Examiner’s decision, 

stated at the hearing that “the proposed use of the apartments is directly tied to the 

expansion of the well. And the proposed apartments are just totally, just totally 

incompatible with what’s around it.” At p.27, lines 8-13. 

To summarize, Halcyon needs a SELU to serve the Applicant’s development but the 

City denied Halcyon’s request for a SELU on July 9,20 13. Any alternative engineering 

design would still require a SELU which would be opposed by residents based on their 

opposition to the Applicant’s proposed apartment project. There is no reason to believe 

that the Mayor or City Council would reverse their position taken just a few months ago in 

support of the residents. 

Finally, the Applicant’s line extension agreement (“LEA”) with Halcyon, attached as 

Exhibit J, does not require the Applicant to continue pursuing well site improvements under 

these circumstances. Under the LEA, the Applicant is responsible for constructing the 

necessary improvements but the agreement also clearly recognizes that various 

~~~ 

See also, Exhibit H, Declaration of Mr. Frank Bangs, at T[ 9. 
For most of the other commenters, it can be implied from their comments that their 

primary objection to the SELU was the apartments. 

4 3702055.5 
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zovernmental approvals will be required before construction can commence. See $ 5  1 and 

5. Halcyon cannot get these required governmental approvals and, therefore, is unable to 

provide service to the Applicant’s development. Further, the LEA is based on the same 

Zngineering report that supported the Applicant’s attempt to obtain a SELU. In other 

words, the LEA does not require the Applicant to prepare an alternative engineering design, 

as alleged by Mr. Good. 

111. Prayer for Relief 

The Applicant respectfully requests the deletion of its project from the service area 

of Halcyon’s CC&N. 

RESPECTFULLY SUBMITTED this 20th day of September, 20 13. 

LEWIS ROCA ROTHGERBER LLP 

Matthew Binghim 
40 North Central Avenue 
Phoenix, AZ 85004 

Attorneys for Presidio Trails Development, LLC 

P: (602) 262-53 11 

ORIGINAL and thirteen (1 3hcopies 
of the foregoing filed this 20 day 
of September, 20 13, with: 

The Arizona Corporation Commission 
Utilities Division - Docket Control 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Copy oJ‘the foregoing hand-delivered 
this 20 day of September, 2013, to: 

Lyn Farmer, Esq. 
Chief Administrative Law Judge 
Hearing Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

5 3702055.5 
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Janice Alward, Esq. 
Chief Counsel, Legal Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Mr. Steven M. Olea, Director 
Utilities Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Mr. Gregory E. Good 
Good Law, P.C. 
3430 E. Sunrise Drive, Suite 170 
Tucson, Arizona 857 18 
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\ 

Exhibit A 



! 



\ 



Exhibit B 



-- 

1 
I 



Exhibit C 



90 10 E. Harborage Dr. 
?'ticson, A2 85710 

CITY OF TUCSON Lisa Irwin, Appellant 

Crru CLERK 

71 5's. Gollob Rd. 
Tiwon, A 2  85710 OFFICE OF THE 

SUBJECT: A 1 of the Zoning Exai 
SE-13-24, Halcyon Acres Annex No. 2 Water Co. - E. 215' St. 

Please be advised that at the regular 
voted to th ner 
granting he 

9,2013, the Mayor and Couiicil 

Sincercly, 

Roger W. Randolph 
ity Clerk 

RWR:SM:sl 

cc: Richard Miranda, 
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Halcyon Acres eo,  -E. 21'' St, 

Halcyon Acres Annex No, 2 Water Company, I m ,  0 
PO Box 85 I60 
Tucson, Arizona 85710 

Rick Engineering, RpplicantlAgent 
c/o Pat11 fezzi 

Tiicson, A7, 85712 
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Thomas H. Campbell 
40 North Central Avenue, 19th Floor 
Phoenix, Arizona 85004-+yzg 

Direct Dial: (602) 262-5723 
Direct Fax: (602) 734-3841 

TCampbell@I.RIaw.com 
Admitted in: Arizona 

O u r  File Number: 99999-70020 

August 5,20 13 

Gregory E. Good, Esq. 
Good Law, P.C. 
3430 East Sunrise Drive, Suite 170 
Tucson, Arizona 8571 8 

Re: Water Service for The Place at Presidio Trail Apartments 

Dear Greg: 

We represent The Place at Presidio Trail Apartments (“Presidio Trail”). We understand 
that you represent Halcyon Acres Annex #2 Water Company (“Halcyon”). We further 
understand that the Presidio Trail project is located within the Halcyon service territory 
authorized by the Arizona Corporation Commission (“Commission”). Presidio Trail has 
requested water service from Halcyon, but Halcyon is unable to provide that service. As a result, 
Presidio Trail requests that Halcyon agree that the portion of its authorized service territory on 
which Presidio Trail will be built be deleted from Halcyon’s Certificate of Convenience and 
Necessity (“CC&N”) so that Presidio Trail can receive water service from the City of Tucson’s 
(“City”) municipal water utility, Tucson Water. 

On September 24,2012, a new plat for Presidio Trail was recorded. See Block One of 
The Place at Presidio Trail subdivision, Pima County records, Sequence No. 20122680359. 

Under Arizona Department of Environmental Quality (“ADEQ”) regulations, Halcyon’s 
existing well site lacks the pumping and storage capacity to serve Presidio Trail. An engineering 
firm (Westland) identified the well improvements needed to meet ADEQ standards and this 
plan for the upgrade was approved by both Halcyon and the Pima County Department of 
Environmental Quality, the local agency to whom approval authority has been delegated by 
ADEQ. 

Halcyon’s existing well site is nun-conforming under current City zoning regulations 
governing minimum lot size and building set-backs and had not previously been approved as a 
special exception land use (“SELU”) under the current SR zone use regulations applicable to the 
well site. As a result, the City determined in 2012 that it would be necessary for Halcyon to 
obtain SELU approval for the well site upgrade and variances from the City‘s Board of 
Adjustment (the “Board”) from the minimum lot size and set back requirements. 

In April 20 13, the City’s Zoning Examiner approved Halcyon’s SELU application with 
conditions, and the Board approved the requested variances. However, in an appeal from the 
Examiner’s decision, the City Mayor and Council, on July 9,2013, denied the SELU application. 

36604 12. I 
TUCSON L A S V E G A S  RENO P H O E N I X  . ALBUQUERQUE S I I . I C O N V A L L E Y  

www . lewisandroca. corn 
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RCEA 

Gregory E. Good, Esq. 
August 5,2013 

Page 2 
- L L P -  
L A W Y E R S  

I understand that the appeal was supported by some customers and at least one owner of 
Halcyon. Absent the SELU, Halcyon cannot obtain permits for the well site improvements from 
the City. Attached is the City notice of the Mayor and Council denial on appeal. 

The Commission may delete a portion of a service area from a water company’s CC&N 
if there is an evidentiary showing that the water company is unable or unwilling to provide 
service at reasonable rates to the area in question. James P. Paul Water Company v. Az 
Corporation Commission, (1 983), 137 Az. 426, 671 P2d. 404. In light of Halcyon’s inability to 
get the necessary City approvals to construct the water facility improvements required by 
ADEQ, Halcyon is unable to provide service to Presidio Trail and deletion of Presidio Trail is 
appropriate. The Commission must approve deletion of a portion of the Halcyon CC&N. 
Presidio Trail would prefer to file a deletion application jointly with Halcyon, but it will be 
necessary for Presidio Trail to file such an application even without Halcyon’s support. 

Presidio Trail would like to receive a formal response from Halcyon within the next ten 
(1 0) days so that we can proceed with the Commission application. It is important that this 
matter be resolved expeditiously so that Presidio Trail can make the necessary arrangements with 
Tucson Water to receive domestic water service from Tucson Water. Tucson Water has already 
committed to providing fire flow and has facilities immediately adjacent to Presidio Trail that 
can provide domestic water. 

Very truly yours, 

3- 
Thomas H. Campbell 

THChj g 
Enclosure 
cc: Ross McCallister 

3660412.1 
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ATTORNEYS AT LAW 

Of Counsel with Daffield, Acfrnrson Sr Il~lcabult, P.O. 

Foothills Corporate Center 
3430 E. Sunrise Drive Suite 170 

Tucson, Arizona 85718 

- -- --- ~- 

August 20,20 13 

Via Electronic ami First Cims Moil 

’I’homas M, Campbell, Esq, 
Lewis smd Roca, LLP 
40 N.  Central Avenue. 19” Floor 
I’lioenix, AZ 85004-4429 

RE: Wliter Service for The Place at Presidio Trail Apcrrtnzmfs 

Dear Toni: 

‘I’his will respond to your letter dated August 5 ,  2013 requesting deletion Trom Halcyon 

There appear to be more than one available configuration that will satisfy thc engineering 

Acres’ Certificate of Convenience and Necessity. We believe your request is premature, unripe, 

requirements and land use . Your client has the obligation undcr thc 
Agreement to prepare the eng ng. Your client’s initial proposed cngineerjng c 
be adjusted and resubmitted to the City. This e, it would seem prudent t 
engineers meet with the neighbors who disliked sed configuration. It 
objections to the height and location of your client’s sed configuration, not any objectiori or 
refusal by the water company, which has led to the c delay. X would suggest that instead of 
filing petitions with the Arizona Corporations Commission, your client submits an cngineering 
configuration which is cornpliant with the applicable codes. As before, we will coopcrate to assist 
you io this process. 

E-lalcyon Acres remains ready, willing and able to acconimodate your c 
requcsts. If it is determined that there are no coniplianf configurations which are po 
reconsider your request for deletion. However, that is not: yet the case. 

Sincerely, 

GEG/pi  
cc: Cliellt 

i t ’  IP I“’ * i‘ 

*Admitted to practice in Arizona and California 
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DECLARATION OF CRAIG CANNIZZARO, P.E. 

I, Craig Cannizzaro, declare as follows: 

1. I am a resident of the State of Arizona and am over 21 years of age. I have 

personal knowledge of the facts contained herein. 

2. I am a Senior Project Manager for 

position, I manage water and wastewater engine 

tland Resources, Inc. In this 

3. I received a Bachelor of Science degree in Civil Engineering 

University of Arizona in 1995. 

4. I am registered as a fessional Engineer with the State of Arizona. 1 

received this license in May 2000. 

5. I have worked full-time in water and wastewater engineering for the past 18 

years. This includes at least 20 projects involving upgrades to drinking water systems, 

6. In August 20 1 1, my firm, Westland Resources, completed a Water System 

Analysis for The Place at Presidio Trails Apartment Complex and the remaining 

undeveloped property within the service area of Halcyon Acres Ann 

Company, Inc. (‘“Halcyon”). Based on this stu 

serve the apartment project without upgrades to the well andlor storage capacities ofthe 

well site owned by Halcyon. 

we concluded that there is no way to 

7. In August 2012, I finalized and stamped a complete set of final plans for 

water system improvements to Halcyon’s well site that would allow the site to serve The 

Place at Presidio Trails apartments. These plans included a new 150,000 gdlon storage 

tank, a new 750 gallon per minute booster station, and certain improvements to the site’s 

existing well. These are the improvements for which The Place at Presidio Trails, on 

n, tried to get zoning approval from the City of Tucson. 

ERROR! UNKNOWN DOCUMENT PROPERTY NAME. 



I declare under penalty of perjury that the foregoing is true and correct to the best of m y  

knowledge. 
*h Dated this 20 day of September, 20 13 

2 ERROR! UNKNOWN DOCUMENT PROPERTY NAME. 
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DECLARATION OF FRANK S. BANGS, JR. 

I, Frank S. Bangs, Jr., 

1. 

lare as follows: 

I am a resident of the State of Arizona and am o I have 

onal knowledge of the facts contained 

ding partner oft  rm of Lazams, 

3. I was admitted to 

estate and zoning law since that time. 

r in 1975 and have been 

4. Froin 1975 to 1983, I worked for the Tucson City Attorney’s office where I 

in the area of land use c 

improvements, and sign I dation. In this position, I \vas 

to-day legal advice to the City’s Planning Department, Planning Commission, arid Board 

of Adjustment. 

5. 

ny, Inc. (‘“Halcyon”) in its atte 

I sewed as counsel of rec cres Annex No. 2 Water 

approval fbr well site 



9, The opposition to the SELU that resulted in its rejection by the Mayor and 

Council was primarily based on residents’ oppo n to The Place at Presidio Trails 

i s  true and coiT 
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City Of TUCSOn Zoning Examiner Public Hearlng 04/18/13 

ZONING MEMBERS PRESENT: 
Linus Kafka, Zoning Examiner 
Michael Wyneken, Planning 6 Development Services 
Carolina Almerar, City Recording Clerk 

PS=P___*P_I_=E=E=====-===--=========~=-==~~~== 

ZONING EXAMINER: Next on the agenda this evening, and 

last on the agenda this evening 1s SE-13-24, Halcyon Acres Water 

Company, Zlst Street. Mr. Wyneken. 

MR. WYNEKEN: This IS a request by Paul IInaudible) of 

Rick Engineering on behalf of the property owners Halcyon Acres 

Water Company, Annex 2 to a l low the expansion of a non- 

conforming well Site with a st0:age tank and a booster Station 

as a special exception land use in the S R  zone. 

Special exception site is located on the north side of 

East Zlst Street approximately 1900 feet west of Harrison Road. 

Preliminary Development Plan proposes installing a new 16-foot 

tall, 150,000-gallon reservoir and a new 750-gallon permit 

booster station on a .55-acre parcel, and enclosing the site 

with a new nine-foot tall CMU wall. Site will accessed from Old 

Spanish Trail through the property ad3acent to the west. 

Land Use Code identifies a well site as a distribution 

SyStem use in the utilities use group, Section 2.2.4.3.d.1 of 
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City Of Tucson Zoning Examiner Public Hearing 04/18/13 

the Land Use Code requires approval of an expansion of a 

distribution use in the S R  zone to be processed as  a special 

exception land use through the Zoning Examiner full notice 

procedure. The application IS eligible for processing under the 

Land Use Code because the owner was the owner of record ~n 

January 2nd. 2013. 

The General Plan and the Pantam East Area Plan 

provide policy direction for this site. Both the General Plan 

and Pantano EaSt support preserving the integrity of exiSting 

neighborhoods through appropriate infrastructure improvements, 

compatible development and appropriate design elements. 

The proposed expansion and upgrade of the existing 

well and reservoir site will provide a higher level of water 

Surface lsic) - service for the surrounding Halcyon Acres area. 
Selecting environmentally neutral paint colors and limiting the 

height of the proposed water Storage facility and rnstalling 

appropriate landscaping and screen wall8 to protect adjacent low 

density residential uses will reduce the impact of the proposed 

development. 

The Preliminary Development Plan demonstrates a 

2 

prolect can be designed to meet the policy objectives of the 

General Plan and the Pantan0 East Area Plan. 

Special exceptron land use case  is being processed 

under the Land Use Code because the proposed use will require a 

variance to special exception land use performance criterion. 

The Land Use Code provides the opportunity to seek a variance to 

special exception land use performance criteria, but the Unified 

Development Code does not. The owner was owner of record, a8 I 

stated before, on January 2nd, 2013, and thus meets the 

criterion for using the Land Use Code. 

The application does not discuss design compatibility 

or mitigation issues. Neighborhood meeting notes indicate new 

lighting will be installed on the Site. The reservoir and 

booster StatLon wrll be enclosed within a masonry wall but not 

within a building. The noise level of the booster Station is 

not addreSSed L" the application. Staff is recommending the 

water company provide information demonstrating compliance with 

the City of Tucson N o i s e  Ordinance. 

Tributary to Robb (ph.) Wash runs acro55 the South 

portion of the site. The Applicant will be required to submit a 

City of T U C S O ~  Zoning Examrner Public Hearing 04/18/13 

report that it addresses on-site/off-slte drainage and its 

impact on any prOpOSed improvements. 

To improve the screening of the facility from the 

residences to the east and the north, Staff is recommending a 

five-foot wide landscape buffer be established within the 11- 

foot Setback of the masonry wall from the property line. 

Landscaping should consist of drought-tolerant vegetation, is in 

character with the existing and surrounding vegetation. 

A l l  weather, all weather access to the site will be 

from Old Spanish Trail through the property to the west. Old 

Spanish Trail is classified as  a gateway arterial with 100-foot 

wide future right-of-way an the Major Streets and Routes Plan. 

Utilities use group distribution syztem requires 

approval through the Zoning Examiner full notice procedure and 

is subject to performance criteria and Land Use Code Sections 

3.5.11.a,b,e,h,r and k. Staff has analyzed thoSe requirements 

and the site is in compliance except for Section 3.5.11.l.b. 

says where a facility is not encloSed within a building, the 

surrounding screen shall be used as  a building wall for the 

purposes of Setbacks ~n Section 3.2.3.2. 
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Clty of TUCSOn Zoning Examiner Publlc Hearing 04/18/13 

ZONING EXAMINER: Thank you. A couple of candidates 

for glvlng the presentation. Is It MI. Bangs? Okay. MT. 

Bangs, before you begin, let me just ask how many people are 

here tonight to speak, or wish to speak on this case? 

All right. NOW if I did not - whoa. Keep your hands 

up. If I did not swear you in at the beginning with the group, 

keep your hand up. If I did, lower your hand. So there's a few 

Of you. Why don't you Stand up? If I didn't swear you in, I'll 

swear you in right now. I'll swear everybody in who didn't - 
who wishes to speak who didn't get sworn in. 

If you'll raise your right hand, do you swear/affirm 

to tell the truth, the whole truth and nothing but the truth? 

(Affirmative.) 

ZONING EXAMINER: All right. Thank you. Then get 

that out of the way and, Mr. Bangs, if you will. 

MR. BANGS: MI. Kafka, my name IS frank Bangs. My 

business address IS 4133 East Camp Lowell Drive. I represent MC 

Companies, but tonight I will be speaking on behalf of the 

Halcyon Acres Annex NO. 2 Water Company. I'll just refer to it 

as  the water company going forward. 

And the, as  stated before, the project site will be 

enclosed by a nine-foot wall, eight foot of masonry with one 

foot of barbed wire on top, located approximately 11 feet from 

the east property line. The code requires that that wall be set 

back four time3 the height and therefore. the variance request 

will be made to allow the reduced Setback from that four times 

the height of the wall down to 11 feet. 

Other than that, the proposal meets the, the code 

performance criteria. Subiect to compliance with the 

preliminary condition, the proiect conforms to the Pantano East 

Area Plan, and the General Plan policies, as well as  the Land 

Use Code performance criteria ~ a v e  f o r  the wall setback. 

It's properly Screened from residential properties. 

Approval Of the requested special exception land use is 

appropriate. And to date, we have on file two approvals and one 

protest. 

ZONING EXAMINER: Thank you, Mr. Wyneken. Do you know 

if there's been a date set for the Board of Adjustment hearing? 

MR. WYNEKEN: I believe the, I believe the date 15 the 

24th Of April. 
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Also present this evening IS Mr. Gene Willcox. 

He's the PreSident of the water company. He's available to 

answer any questions you may have. And also, Paul Yezzi (ph.) 

Of Rick Engineering Company. He's the engineering and planning 

conmltant on this particular application. 

AS a matter of housekeeping, MI. Kafka, as  to the 

proposed conditions, we have no objections. Condition NO. 2 

requires a standard waiver form of the City. I believe that M r .  

Wyneken is aware that we have discussed its wording with the 

City Attorney's Office and Planning h Development Services. And 

we've  agreed on Some revisions to it to make it more accurately 

reflect this (~naudible) Situation. With that change, that 

condition is acceptable to the Applicant. 

I'm going to focus my remarks - and, Oh, Mr. Kafka. I 

have a copy If Mr. Wyneken doesn't have one so that you're, 

you're aware of what that is. That's something that would be 

useful to you. 

ZONING EXAMINER: Okay. All right. I'm assuming it's 

because it's a special exception you have some concerns about 

its appli- -- 201's applicability, or the statute's 
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>plicabillty to that? 

MR. BANGS: Without belaboring the point, both City 

ttorney's Office and the Applicant agree that the Statute 

cobably doesn't apply to thig (inaudible) situation. However, 

ut of an abundance of (inaudible) 

ZONING EXAMINER: CYA as  it were. 

MR. BANGS: Indeed, as you've more elegantly deScribed 

t than I do. The, the - we simply made some changes to make it 

a n f o r m  to this - 
ZONING EXAMINER: This - 

MR. BANGS: - Special exception land use - 
ZONING EXAMINER: Okay. 

MR. BANGS: - application. Mr. Kafka, I'd like j u s  

3 focus my coments this evening on your required findings 

nder LUC Section 5 3.9.3. There are five findings that are 

equrred of you. They're covered in the Staff report. I'd just 

ike to, to note them to the record. 

subsection A requires this application to meet a l l  

pplicable regulatory Standards as  Staff has Stated in Its 

resentation. In Its report. it does. There is that one 
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exception that was noted by M r .  Wyneken, and that is the minimum 

lot size a n d  Setbacks in SR for this particular u s e .  That is 

the purpose for the companion application for variances from the 

Board of Ad3ustment. And that is, indeed, set for Aprrl 24th. 

The, the second criterion, Subsection B, is that any 

adverse impacts on adlacent land uses have either been avoided 

or mitigated. I organized those in sort of groupings that I 

think are applicable here. FirSt, in terms of visual impacts, 

the facility, given its height and location, will have minimum 

impacts on views to the, to the surrounding mountains. 

The facility itself will now be enclosed in an eight- 

foot mazonry wall. The Current enclosure is simply a chainlink 

fence. AS required by Staff, or recommended by Staff, we, we 

agree the east side of the enclosure will be landscaped. We 

also agree with the condition requiring the facility be painted 

i n  ea:th tones. 

In addition RObb Wash will remain in its natural state 

as  the drainage report will Show we Simply have no development 

that intrudes into Robb Wash. And finally, the facility 

upgrades described i n  this application will include 

undergrounding of the existing overhead electric service which 

should improve the visual quality Of that area. 

The Second area of potential impacts i s  noise. The 

nearest residence we would note is Over 270 feet away. This is 

a well Site that's been existence for 50 years. And as  far 

a s  we are aware,  there's never been any complaints about noise 

from it. 

As to the upgrades to the facility. we agree to the 

condition that we will supply manufactured specs. showing that 

it meets City Of Tucson Noise Ordinance standards. 

Third, lighting. That was an issue that came up in 

our neighborhood meeting. Lighting will be limited to that 

required for Security of the site, and then very localized 

illumination of the control panel if it needs to be accessed at 

the nighttime. All of the illumination will be shielded to 

prevent light trespass or pollution as  required by the City's 

Outdoor Lighting Code. 

The third requirement, Subsection C, 2 5  for adequate 

vehicular and pedestrian access .  We'd like to note that this 

facility 16, and will remain unmanned. The only a c c e ~ s  that's 
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The last required finding deal3 with General Plan 

compliance. You've heard MI. Wyneken's description Of that. 

I'd just like to note that in addition, that's a General Plan 

and its element number one introduction states, and I quote, 

"The City is to promote private construction of timely and 

financially infrastructure and expansion that is coordinated 

with development activity." In other words, the plan encourages 

the very thing that Halcyon is doing here. 

As Stated in the Section that I described to you, 

5392-8, your decision in thi$ matter is administrative in 

nature. The issue is whether Halcyon is Satisfied in its 

application, its presentation to you, The requirements of the 

code, Planning & Development Services Staff has recommended 

approval to you based on those criteria. We believe that their 

conclusion is, is correct. 

One thing I wanted to point out is, is mentioned in 

the Staff report. the Site is, is currently non-conforming as ,  

as StrUCtUrally "on-conforming a s  to the Setbacks and the lot 

size requirements. It is not, however, a non-conforming use .  

This is a use that IS permitted in the SR zone now since 1995, 

required to It is for periodic maintenance or if there's some 

kind of outage that needs to be addressed. 

The current access is through the property to the 

east. With its development, a l l  weather access will continue to 

be through that property from Old Spanish Trail. There will be 

no need for any future access through Robb Wash from 215t Street 

to the south. 

The fourth criterion, finding requirement IS that it 

has adequate public facilities and services. Of course, this is 

a public utility facility, and it provides water services to its 

surrounding service area under its Certificate Of Convenience 

and necessity from the Corporation Commission. 

The overriding consideration in these alterations to 

the existing facility is to insure that they meet for existing 

and future customers a Current ADEQ standards for quality and 

reliability of water provlded to its customers. 

The development package, that IS the development p l a n  

that will be submitted a s  a condition of this approval, will 

insure compliance with the drainage regulatrons, City's drainage 

regulations and provide the required report. 
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subject to Special exception land use approval. 

But It IS, ~n fact, an existing use, in existence long 

before, and conforming to both City and County regulations that 

apply to it. This approval IS required 5 0  that Halcyon can meet 

its State requirements and provide Safe (inaudible) water 

SBTVICB to its existing and future customers. 

M r .  Kafka, I'd be happy any questions now, or M r .  

Willcox and M r .  Yezzi are available for that as  well. I'd like 

to reserve a few minutes of time at the end to respond to any 

issues that may come up in the course of the public comments on 

the matter. 

ZONING EXAMINER: Sure. I don't have any questions 

right now, but I'd like to hear from folks. 

MR. BANGS: Sure. 

ZONING EXAMINER: But sometimes these meetings do run 

a long time, and I know people might want to go to the bathroom 

or get Some water or something. So why don't we take a four- 

minute, five-minute break, allow people to have a Opportunity to 

use facilities and then come back at 8 : 5 0 ,  if that's okay. And 

I'll proceed with proponents of the case .  

City of Tucson Zoning Examiner Public Hearing 04/18/13 

(A short break was taken.) 

ZONING EXAMINER: Settle down and retake our Seats. 

MALE SPEAKER: Sir, could you give us your name agar" 

and spell it for us. 

ZONING EXAMINER: Sure. I'll let people settle down, 

then 1'11 do that. Request is made for me to reiterate, repeat 

my name. It's Linus, L-I-N-U-S, Kafka, K-A-F-K-A. Zoning 

Examiner for the City of Tucson. Mr. Bangs, did you want to 

make Some additional comments? 

M R .  BANGS: Mr. Kafka, during the break, one of the 

members in the audience, persons the audience, came up and 

asked me a little bit more information about this application. 

And the thrust of it was, does this have anything to 

do with the Presidio Trails apartment project to the west? The 

answer is, I gave to him was that, no. Your decision, the 

application 1 s  - has to do with the alteration and expan- -- 
improvements to the Halcyon (inaudible) 

ZONING EXAMINER: Please, I don't want to hear - I'm 
sorry. M r .  Bangs. I don't want to hear that kind of thing 

again. I want respect and civility regardless. When anyone IS 
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add. 

But to begin with, why don't we start with a limit of 

five minutes, and start with those of you who would like to 

speak in support of the application. S o  if you're in support of 

the application, if you'd raise your hand. Anybody who wishes 

to speak in support of it. All right. 

Those of you who wish to Speak in OppOSition to the 

proposal, if you'd raise your hand. Okay. So I'm gonna have - 

you're gonna have to do that a few times, so I'll start with 

you, ma'am. And if you could Write your name down on the sign- 

in sheet, and then State your name for the record. If we run 

Out of spaces on the sign-in Sheet, we'll flip it over and keep 

numbering it. 

MS. GLASS: My name is Elizabeth A. Glass. I live at 

8156 East Harborage Drive. The concerns I have with Chi8 

expansion are threefold. One is the fact that there is going to 

be a large wall that is too close to the road, or too close to 

the property line that once - that it is still Visible from the 
roads, and there's still no clearance and Sort of leeway around 

the wall if, if accese had to be made around it. 

here at this microphone, they're talking to me, and your job is 

to listen, and my ,ob IS to listen. I want you to respect my 

job, I respect you when you come up here, and I want you to 

respect and have civility f m  everyone who speaks. S o ,  please, 

none Of that. Thank you. M r .  Bangs. 

MR. BANGS: The Suggestion that was then given to me 

was perhaps it would be Useful to explarn that to members Of the 

audience so that they understand, and perhaps gauge their 

remarks accordingly. So I did that as  a,  a s  a service to all of 

US. Thank you, Mr. Kafka. 

ZONING EXAMINER: Thank you. All right. I ,  I know 

that a lot of people do want to speak on this issue. 1, I do 

appreciate that people come out. They Spend their time. come 

out to a zoning hearing at 9 o'clock at night. And people have 

obligations and lives. 

So - and what I want to do IS do the Same thing I dld 

with the c a ~ e ,  if you were here earlier for that case, and have 

a, a time on people's comments of about five minutes. That way, 

we can all get a chance to speak. And usually I'll allow people 

to come back if they urgently want to reiterate somethrng or, or 
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The second is that my house is right up against Robb 

Wash on Harborage Drive. And my concern is with the expansion 

of this, with the larger tanks, the larger Water runoff from the 

storage tanks and the expanded concrete that will have to be put 

in, that this will negatively impact the amount of water that 

comes down Robb Wash, whzch already has started to increase the 

amount of Water that comes across Harborage during major monsoon 

road (sic) - $toms. Thank you. 

ZONING EXAMINER: Thank you. A l l  right. Anybody 

else? Okay, sxr. 

MR. MORITZ: My name is John Moritz. I live at 9025 

East 21st. That's approximately one property down from Gollob 

on 21st Street. Well, I was sitting listening to this and was 

kind of amazed at the last statement that was just made, because 

I have a copy of the Zoning Examiner's Special Exception 

Procedure Application. 

And in this, on page. where's my yeses? (Inaudible) 

page one, support mid-urban character residential development 

a l o n g  arterial streets and Collector streets, their response I" 

this on page two says, "Halcyon's well site improvements will 

allow it to serve  fully entitled zone platted and approved 

development plans. mrd-urban density in-fill development with 

its - within its service a r e a .  The residential development is 

located on Old Spanish Trail, and its proximity to commercial 

(inaudible)." There's one, one statement they made that 

supports that this is exactly why they're doing thiS is to 

support the apartment complex that's going in. 

Also on page three, "Encourage the development of a 

variety of housing types, including single-family detached 

units, etc." Their statement was, "By upgrading its well site 

imprOvementS, Halcyon will enable the development of medium 

density apartments and townhome3 within it3 service area, as  

well as providing safe and reliable service to its existing 

customers. " 

So really, in their own Words, this is exactly what 

they're doing this for. They're, they're upgrading their well, 

because currently, I've been a customer of theirs for 30 years. 

So has most everybody in Halcyon, w e  have no problem With our 

water. And so the only reason why they're putting in a 1 5 0 , 0 0 0 -  

gallon, 16-foot high tank with a nine-foot wall 1s to provide 

18 

1 

2 

3 

4 

5 

6 

I 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

City Of Tucson Zoning Examiner Public Hearing 04/18/13 

is compatible. They say new growth will be accommodated 

primarily through compatible in-fill. Then they say the Halcyon 

well Site improvements directly facilitate and accommodate new 

in-fill growth, but it's certainly not compatible in-fill 

growth. 

I think to sit and put an isolated apartment complex, 

which will never have any other apartment complexes around it, 

based on the homes that are currently there, this apartment 

complex IS gonna be, you know. an one side is two-and-a-half- 

acre parcels, and the Other side 15, IS a two-and-a-half-acre 

parcel and, and horse property With stables. It's j u s t  ~ n c r e -  - 

- this rsn't just incompatibility, it's gross incompatibility. 

Now we've taken walks for 30 year8 up 21st street. 

It's a dirt road, because Robb Wash basically runs down part of 

this dirt road. It kind of takes a course of its own. So right 

now, he Said that, yeah, they're gonna put the electric 

underground. 

Wow. They're gonna trade it for a nine-foot barbed 

wire wall and a 16-foot, 150.000, 150,000-gallon tank. That 

doesn't seem like a fair trade to me. How is that a visual 
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s e r v i c e  for the apartment complex that 1s going in next to the 

property. 

And, and just some Other things that were also stated 

that I'd like to Comment on. Because Of that, I have a map that 

shows kind of the a r e a .  And because they actually brought up 

the apartment complex in their application, I feel that I can 

address that i n  my comments. 

There are no apartment complexe~ east on Spanish Trail 

- I mean east of Camino Seco off of Spanish Trail anywhere. I 

mean It's, It's a, a renown brcycle route. There are no 

apartment complexes. The green area on the map are two-and-a- 

half-acre parcels. They're, they're puttrng in a 200 and - I 

guess it's 208-un~t apartment complex, splitting it right in 

half 

I We've been there for almost 30 years, we walk up 21st 

Street. It right now IS, is mainly desert. So what they're 

doing, even though it's C-1 zoned, it's gonna Split two 

neighborhoods that have always been two-and-a-half-acre suburban 

ranch horse  properties right in half. 

Their comments in this application state that, that It 

SE-13-24. Halcyon Acres Water Company. Annex NO. 2, 2lst St. 
City of Tucson Zoning Examiner Public Hearing 04/18/13 

I 

2 

3 

4 

5 

6 

I 

8 

9 

10 

I I  

12 

13 

14 

15 

16 

17 

18 

19 

20 

SE-13-24, Halcyon A c r e s  Water Company, Annex NO. 2, 21st St. 
City Of Tucson Zoning Examiner Public Hearing 04/18/13 



I 

2 

3 

4 

5 

6 

7 

8 

9 

in 

11 

I2 

13 

14 

I5 

16 

17 

I8  

19 

20 

improvement of any kind? 

And access .  They're talking about the access  from 

Spanish Trail. That's only wrth the development Of the 

apartment complex. Again, another tie-in with that. Now 

overriding consideration that it, that it meets needs. The only 

needs that this 1s gonna meet is the condition that that 

apartment complex goes in. 

Without that apartment complex going in, they have 

absolutely no need for a 150,000-gallon, 16-foot high tank. and 

the improvements that they're talking about Without it. It IS a 

package, and it's encouraging the development of apartments. 

That though the C-1 allows for it, It certainly isn't compatible 

wrth the neighborhood in any, in any form at all. 

I, I certainly wish you would consider not allowing 

these exceptions in any way, for the basic Site of the, the tank 

and the wall and everything else. Hut included in the package 

with the apartment complex, ~t has no business being done. 

Thank you very much. 

ZONING EXAMINER: Thank you. Ma'am. 

MS. ADAMS: I'm requesting to be able to read this so 

City Of Tucson Zoning Examlner Public Hearlng 04/18/13 

I can Stay focused - 

ZONING EXAMINER: Sure. 

MS. ADAMS: - please. 

ZONING EXAMINER: Let me know your name and then - 

MS. ADAMS: I'm Joanne Adams. 

ZONING EXAMINER: And then be - 

MS. ADAMS: Widow of Dale A. Adams. And I'm only 

mentioning that because his name will come up again. 

ZONING EXAMINER: Okay. 

MS. ADAMS: I live at 9030 East 20th Street on two 

acre.? in a quiet neighborhood zoned suburban ranch. I have 

lived in this home since I was married in 1992. Dale's parents 

purchased the home in September of 1967. In 1983, Elvie (ph.1 

and Alice Adams, Dale's parents were involved with neighbors in 

creating a private water company which they named at that time, 

I believe Halcyon Acres Water Company. 

The well has served approximately 30 families over the 

past 30 years. With over those 30 years, not too many problems 

to my knowledge. NOW we have a prospective developer and other 

investors proposing a large, two-story complex of approximately 
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208 apartments on 11 acres just east of our Suburban ranch 

neighborhood. 

The prospective developers of this area are telling us 

that they plan to Upgrade the well, and will be investing a 

million dollars more or 185s in the upgrade. They plan to erect 

a 16-foot high Water tower which will block views of the Rincon 

Mountains that we have enjoyed for so many years. 

The water well upgrade is being done to serve more 

than 200 families in a Complex that shouldn't be built in this 

area in the first place.  Actually that would be what blocks the 

Rincon Mountain views. 

We, as  T U C S O ~ ~ ~ S ,  are always being asked to Conserve 

water because of drought, and that our water tables are being 

compromised. I'm completely opposed to this proJected 

undertaking, not only because it will drastically affect the 

integrity Of our neighborhood, but because it could seriously 

affect the flood plain surface runoff a s  a reSUlt of a huge 

increase in water usage. I'm requesting that you deny the 

expansion of the well site. 

ZONING EXAMINER: Thank you. Anyone else wishing to 

speak? Ma'am. 

FEMALE SPEAKER: I'm Sorry. 

ZONING EXAMINER: Oh. NO, no, not you. Right behind 

you. Yeah. There you go. You don't have to apologize for 

anything. 

MS. BENHASE: My name 1s Meg - Margaret Henhase. I 

live at 8935 East 20th. I have actually two things to - I have 
my own Statement and I have petitions here signed by around 280 

people opposing this. There's a statement on top if you want me 

to read it for the record. 

ZONING EXAMINER: Is the entire - lust Submit it into 

the record, and I'll read the, the statements (~naudiblel 

MS. BENHASE: Okay. 

ZONING EXAMINER: - for time. 

MS. HENHASE: Okay. I'm. I'm Opposed to the expansron 

of the well. I've read through the, the General Plan and the 

Pantano East Plan, and both of them State the protecting the 

integrity Of the neighborhood. And like my fellow neighbors 

have said, we live in a suburban ranch area. The lots are 
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And the Current - the water company, you know, 

currently fits our needs. I've tau- -- or I've looked up the 
well and the well is, according to the Arizona Well - whoever's 

i n  charge Of that stuff, whatever their. their letters are, the 

well say6 it's from zero to 99 users. We have 36 currently. 

If development in the area stayed suburban ranch type, 

low density, I believe 9 9  users would be plenty enough. The - 

I, I think enlarging the well to the point of being a 150,000- 

gallon storage tank with a 750-gallon per minute booster pump, 

that's an 800% increase. 

I, I think that doing that will only promote high 

density in the area. It will promote the apartment complex 

which wants to go in right next door, and seems to be funding 

and leading this whole well enlargement. 

It will also promote more townhomes and things like 

that, that - la the areas  that are already - vacant lots that 
are Suburban ranch, and are vacant lots in our area. I don't 

mean bulldozed dirt lots. I mean native prrstine desert full of 

wildlife, birds. It's, it's - all those areas  up and down 22nd 

~ 1 1 1 ,  I'm sure, turn into townhouses. People in - that 
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currently own homes are ganna. you know, want to split their 

lots and make a buck off of it, some of them. 

And I just don't think it's - I just don't thrnk that 

this is what Tucson is about, you know? I don't think, I don't 

think the ideas of a, of a Zoning special exception is for 

things like this. I think it's for, you know. when Something 

will Still fit into the neighborhood, when it'll promote what's 

going on rn the neighborhood. when it will. you know. keep the 

value of the neighborhood, not destroy it. That's what things 

like this are for. It's, it's not to say, "Oh, it's okay," you 

know? 

So I had a big long Statement to read. but I'm, I'm 

not going to. That's what I'm gonna say and I hope you deny 

this special exception because I don't think it's appropriate 

for our area. 

ZONING EXAMINER: Thank you. Anybody e l ~ e  wishing to 

speak? Ma'am. 

MS. IRWIN: Hi, my name is Lisa Irwin, and I live at 

I15 South Gollob Road. I am a property owner on one acre 

currently. And I'm not a user of Halcyon ACES - the water 

part, Halcyon Acres 2 .  I'm part of - part of Halcyon Acre 1. 

However, I'm about 500 yards from the proposed site, 

and my great-grandmother, Adelaide Feldcamp Iph.) was one Of the 

original homebuilders in the area. Currently we have - we own 
UT - my grandparents' house that was built in ' 11 ,  '12 ,  and 

this neighborhood has stayed the way It has because of hard w w k  

and vigilance by my fellow neighbors. 

If you came Out to see the property, you'd know 

exactly what is appropriate and what IS not appropriate for this 

neighborhood. And the proposed, the proposed use Of the 

apartments IS directly tied to the expansran of the well. 

And the proposed apartments are just totally, just totally 

incompatible With what's around it. 

You're looking at, we already have a traffic problem 

on Old Spanish Trail. You can barely get across. I remember 

when this neighborhood had dirt roads, but no longer exists. 

But with the apartments, you're also looking at about two to 

four hundred more cars in the immediate neighborhood. 

I have a problem ]"st walking my daughter to school 

already. We live right across the street from Gili Elementary. 
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So there is a school in the same vicinity, about 500 yards from 

the proposed site. You're also talking about overcrowding of 

the School as  well. 

Very quickly. In the memorandum on this, I noticed 

three things. The residential policy of the PEAP 1s to preserve 

the integrity of established nerghborhoads, which we have. 

Policy three is to protect established residential neighborhoods 

by supporting compatible development. Nan-residential uses are 

Supported where the scale and intensity of use will be 

compatible with adlacent uses .  

Policy six is supposed to promote quality and design 

for a l l  new development through environmentally Sensitive design 

that protects the integrity Of existing neighborhoods, 

complements adjacent land uses and enhances the overall function 

and visual quality of the street, adjacent properties and the 

community. Neither of these, the apartment or the well 

expansion, do either - do any of those. 
And lastly, I'd like to say to the developer. I 

really think that you Should be ashamed of yourselves for not 

posting it where the rest Of the public could see the proposed 

SE-13-24, Halcyon Acres Water Company. Annex NO. 2, 2lst St. 
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use .  I ' v e  lived there for a year and a half - 

ZONING EXAMINER: Ma'am, if you can address me. 

MS. IRWIN: I'm sorry. 

ZONING EXAMINER: You're not to talk - 

MS. IRWIN: I've lived there for a year and a half. I 

didn't know anything about what was going on until about a month 

ago at a birthday party that I happened to attend for my 

daughter. 

ZONING EXAMINER: I, I w i l l  say that I believe the 

Sites for posting are recommended by the City, so I think that 

we might - 

MS. IRWIN: It's posted an a road that nobody goes 

down, put It that way. 

ZONING EXAMINER: On Zlst Street, I believe, is the - 

MS. IRWIN: And nobody drives down there, yeah. 

ZONING EXAMINER: So - 
MS. IRWIN: So - 

FEMALE SPEAKER: It is a dirt road. 

MS. IRWIN: Right. 

ZONING EXAMINER: Yeah. I, I, I Went Out to see 
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"Ut Of your seat. 

MR. KENT: My name is Jonathan Kent. I lrve at 9066 

East 20th Street. And I am a customer of Halcyon Acres NO. 2 

water company. 

ZONING EXAMINER: Excuse me one moment. If - yeah, we 

need quiet in the room, please. Thank you. 

MR. KENT: As I said. I am Customer of Halcyon Acres 

No, 2 Water Company. We've lived in our home there on 20th 

Street for the last 27 years. And the water has been excellent 

the entire time. And I hope that it continues to be 5 0  forever. 

I have a queation for you, though, M r .  Examiner. Will 

you be able to consider the Comments that. that we're presenting 

regarding the Presidio Trails Apartment complex? Or are you 

required to exclude that? 

ZONING EXAMINER: You know. I ,  I - and it's a really 

interesting question. I'm - I'd like to hear your Comments 

about the apartment complex, but they have C-1 zoning. It's not 

~n front of me a s  an  issue. What's rn front Of me is the, the 

well. 

And to, to the extent that that is integrally tied to 
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some other development. I feel that I Should be able to hear 

something about that. But I'm gonna invite Mi-. Bangs up 

afterwards, after people talk, to explore that issue a little 

bit more. So if, If you want to comment on it, do It with Some 

limited - 

MR. KENT: Okay. I have a brief comment then. 

ZONING EXAMINER: Yeah. 

MR. KENT: I ,  I am also, as  many of the other speakers 

have said, opposed to this extremely high density use  Of this 

land in the middle of a, a relatively low denSity neighborhood. 

But to, to play the Devil's Advocate and to consider the 

possibility that this water company expansion has nothing to do 

with Presidio Trarls, then I'm concerned because it seems like 

it would put my water company at risk to do such an aggressive 

expansion without some Sort of ma]or outside funding. 

I fear that our water company would be at risk, and 

therefore, I'm very concerned about that. Otherwise, that's 

pretty much a l l  I have to say that hasn't already been said. 

ZONING EXAMINER: All right. Thank you. All the way 
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lyself. But I, I think, I think the City does recommend the 

iites far posting. I believe they do. Mr. Wyneken, do you want 

.o addrese that just so that we can clarify that? I want to 

:inaudible) 

MR. WYNEKEN: Yes, we use the, we use the pOSting 

'equirements from the Arizona Revised Statutes. The posting 

'equirements for the Special exception are the same for 

'ezonrng. 

ZONING EXAMINER: Yeah, so  (inaudible) 

MS. IRWIN: If they truly cared about the 

ielghborhood, they would have let, let the Site be known. 

ZONING EXAXINER: That's - 
MS. IRWIN: That's all I have - 

ZONING EXAMINER: That's another point. 

MS. IRWIN: Right. 

ZONING EXAMINER: But I just want to (inaudible) 

MS. IRWIN: That's what I was getting to. So I am 

'ompletely opposed to the expansion of the well Just from a, you 

now, from just a community standpoint. Thank you. 

ZONING EXAMINER: Thank you. Sir. I had you jumping 

SE-13-24, Halcyon Acres Water Company, Annex No. 2, 215t St. 
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in the back, s u .  
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MR. WINARSKI: HOW do you do? I'm Dr. Daniel 

Wlnarski. I was one of the first IBM families to move down to 

Tucson from Boulder, Colorado in June Of 1 9 1 0 .  My wife and I 

have lived in the Same house Since then, 641 South WOOdStOCk 

Dr1"e. 

And just forgive me for discussing my own personal 

background. I'm retired lieutenant colonel from the Army Corps 

of Englneers. And during my Army career as an Army reservist, I 

taught for 2 0  years in the Department of Civil and Mechanical 

Engineers (SIC) at the - Engineering at the United States 

Military Academy at Westpoint. 

And one thing that hasn't been brought up tonight is 

with the increased draw Of thiS largely - or greatly expanded 

well, is going to - how that's going to affect a subsidence in 

the area causing - could cause cracks r n  foundations, roads. 

There could be a lot of damage. The soil isn't really Stable in 

this area and is not gonna be able to withstand Such a large 

withdrawal of water. 

That's something that no one else has addressed 

either, for or agarnst this, this expansion. S o  I felt I needed 

City of Tucson Zoning Examiner Public Hearing 04/18/13 

to bring that forward. And we've been told for the past 3 4  

years to conserve Water in Tucson, and water is being our most 

precious resource. But somehow thzs expansion seems contrary to 

that. 

And so I hope that you'll consider subsidence because 

subsidence isn't something that can be fixed or corrected. Once 

the soil Sinks and you get these - damage to all of the property 
rn the surrounding area ,  it's, It'S, it's done. You can't do 

anything with It. 

And lastly, and maybe this is more of an edxtorial 

comment, that that is one criticism maybe of 3ust Tucson in 

general is what my - I've heard described as a checkerboard 

development. You have neighborhoods in this area which are very 

low density, and now you want to compromise that with a very 

high denSity development. And so there needs to be Some better 

planning involved. 

But because Of the subsidence issue, I'm against the 

approval Of these Special exceptions. And I thank you. 

ZONING EXAMINER: Thank you, sir. 

DR. WINARSKI: And you're Out Of the orange cards. 
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ZONING EXWXNER: Oh. Somebody has an extra orange 

card. 

DR.  WINARSKI: Okay. 

ZONING EXAMINER: Thank you. Sir, in the brown shirt 

right here. 

M R .  SCHOCK: Hello. My name 1s Dale Schock, and I 

live at 8 1 5 1  East Harborage. And I've been a resident in that 

area for 11 years. And I oppose the w e l l  expansron project, and 

I do have the Same views of subsidence and sustalnablllty. And 

I do believe a well of - to expand It to that size IS flying 

this whole thzng under the radar ,"st for that expansion. 

And I do have concerns 'cause that area is on well 

water and we're also on well water. so I mean if we d o  have 

subsidence and the water table doe5 drop, are we gonna have 

sustainable water in our area, too? 

So, I mean I agree we all need safe, usable, 

Sustainable water, but a well expansion of that sire in that 

area, I don't agree with it at all. Thank you. 

ZONING EXAMINER: Thank you. Ma'am, I think that - 
yes, you. And if we run Out of room on that sheet, just - we'll 
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take the back side of the first sheet and continue the 

numbering. I think you - ace you last one on that sheet? Okay. 

Thank you, ma'am. 

MS. SCHOCK: Hi, my name is Laurie Schock. I live at 

8 7 5 1  East Harborage Drive, and I am extremely oppwed to the 

actlo" that's in front Of you. There are s e v e r a l  concern$ with 

the expansion, and a lot of it has been sard about going up ~n 

an established single-family suburban ranch a r e a .  

The f i m t  being water usage r n  our area. This has a 

potential to exasperate an already over-taxed System for Water 

roadways and etc. Excuse me. They State that they'll preserve 

the integrity of the neighborhood, but we fail to see how that 

an be done with a 16-foot reservoir and nine-foot tall wall. 

There have been no environmental studies that we have seen 

or heard about. no wildlife studies, etc. And our area has been 

tagged by the U Of A for redtail hawks, Harris hawks and owls. 

They have been banded and they've also been on a Study list 

where we have professors and students come out semi-annually, 

quarterly to come Out and check the, the birds and the animals. 

We're concerned to see how this LS going to affect the 
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animals I" the area by lack of Water, by rearranging all the 

wash Stuff that everybody's talked about 50 far. Robb Wash is - 
runs right next to our house. 

ZONING EXAMINER: Is, is, is that the industry 

standard term, the stuff? 

MS. SCHOCK: Yes. that's technical terms. I just 

wanted you all to know that. Robb Wash runs right next to our 

house and we have quite a bit Of animal traffic that goes 

through there. And I would hate to see the animals ~n the area 

become more affected than they already have with all the new 

housing developments that have gone south of us. 

We're losing what has made Tucson what Tucson is. 

We're, we're forcing animals Out of their areas because we want 

to build apartment3 or homes, whatever the case may be. And I 

belreve we are g o i n g  to be losing a lot more by putting in an 

apartment complex and taking away more water than we're already 

u s r n g .  

The current enclosure that they're proposing - the 
Current enclwur-e that they're p r ~ p o ~ i n g  IS a lot different than 

what 1s Out there right now.  There's between a four and a SIX- 
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cause us to have to put in new w e l l s  for our water company. 

I was wandering if they are required to have a 

hundred-year assurance of Water since they are going to this 

commercial development. And also, will they be required to have 

a City backup for their System in case their water - their wells 

go down. That's all I have. Thank you. 

ZONING EXAMINER: Thank you. Sir, all the way i n  the 

back, then I'll come to you. 

MR. WHITE: My name is Dave White. I live at 8935 

East Zlst Street. And my first Comment 1s that I notice that 

the developer of this proposed prolect put forward some concern 

for mitigating the impact on the surrounding low density 

neighborhood. 

And I lust want to say that I think that that - that 

concern is somewhat insincere s ince  we know that It is set forth 

to empower the bulldlng Of thlS apartment complex. And I thlnk 

that would be quite evidence if you follow the money, because I 

don't think that somebody's gonna expand this water just Out of 

the goodness of their heart and give us a new well Out there. 

So I think that I agree 100% with a l l  of the comments 
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hat have put - been put forward by my neighbors, both the 
Oncerns far what this IS designed to empower and also the 

iriginal intent of this water SyStem being put on a m a l l  piece 

If property is completely appropriate for what its Customer base 

s designed to serve. 

And it's designed to empower a l o w  density suburban 

anch neighborhood and to expand it for the purpose of 

,mpowering other development I think is wrong. And so I would 

hscourage the rezoning of this property to put it beyond its 

ntended lrmits - 

ZONING EXAMINER: Well. there isn't a rezonrng on - 

MR. WHITE: Well, - 
ZONING EXAMIYER: There isn't a rezoning before me. 

MR. WHITE: - it's an exception. 
ZONING EXAMINER: Yes. special exception. 

MR. WHITE: Yeah, special exceptron. I would. I would 

11scourage the special exception to allow this to be empowered 

0, to support the kind of development that it was never 

ntended to support. And thank you to all my neighbors. 

'hey've done a great lob in what they've had to say. Thank you. 
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foot chainlink fence that Surrounds the well Site area. It's ~n 

a desert area. 

There's one entrance in and one entrance Out. That 

will not only affect the traffic patterns, it will affect the 

property values. It's going to affect everything that we have 

out in our quirky little neighborhood. And I'm asking that you 

please Stop this. We don't need to have this. Thank you. 

ZONING EXAMINER: Thank you. Sir. 

MR. HILLER: Yes. I'm Richard Hiller, and I live at 

485 South Gollob Road. And I'm currently the general manager of 

Halcyon Acre Water Users Association, Inc., which is a private 

water company just north of the Halcyon Acres. We, we serve 75 

customers in our Water assoclatlon. 

With this project that is - that they're planning on 

doing here, they Should have had an impact analysis Statement 

with ADEQ. And it would be very beneficral to our water company 

to see this report. 

It would - we need to know how it's gonna affect the 

aquifer because we have three existing wells which are 

approximately half a mile away from this location, and It Could 



, 

Clty of TuC5On Zoning Examiner Public Hearing 04/18/13 

ZONING EXAMINER: Thank you, sir. And, sir, I've kept 

you waiting. I think - 1s there one more hand that was up? 

Yeah. Oh, three. Okay. I won't ask again. 

We had an a i r  conditioner engineer foe the last 

hearing and I Sort of WiSh he was Still here. Maybe he could 

cool the room down a little bit. Sir. 

MR. PHELPS: Good evening. I'm Richard Phelps. I 

live at 8916 East Harborage. I would urge you to deny the 

requeSted special exception. 

And as  you consider the exception, and the reason I'm 

urging your denial 15, IS really in the context of the, the 

exception. It's apparent from the comments tonight and from 

the proposal that there IS no existing need for the proposed 

expansion of the, of the well, the creation of a new tank, the 

wall around it. That the Current facility is Sufficient for the 

current needs. 

Rather, the special exception IS deszgned to 

facilitate the construction Of a very large apartment complex 

for which I would suggest there 1s no need inasmuch as there are 

seven apartment complexes within a half a mile of the site to 
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additional tenants. 

The addition - the apartment complex will create a 

traffic issue on a small street, Old Spanish Trail, that is 

unique in this town, particularly in that area. It has been 

mentioned It's a major bicycle artery Out to the, to the part tC 

the, to the east. The additional traffic could pose a rrsk, of 

course, to those bicyclists. 

It's also been mentioned that this proposed 

development will land itself right in the middle of a green 

a r e a .  Green in the context of T U C S O ~  mean3 desert. But it's 

also been mentioned that there's a lot of  wildlife in that area. 

What hazn't been mentioned is that included in that 

wildlife are endangered wildcat families, at least one that 

roams that area that would be impacted by the significance of 

that development Of the apartment complex. 

So I'd, I'd encourage you a5 you consider the 

requested exception to do so in the context of what the 

exception IS facilitating and the impact that that would have on 

the surrounding communities, that impact that obviously is not 
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consistent with current uses .  And that's really all I have to 

say. 

ZONING EXAMINER: Thank you. Sir. 

MR. LANE: Thank you. HI. My name is Keith Lane. I 

live at 8935 East 20th Street, and I just wanted to read 

something here I had written down. 

It says: Though the application states that this 

improvement to the well Site will not increase traffic. the 

future higher density building that will result from the added 

capaczty to the well and the proposed apartment complex will 

most definitely and dramatically i n c r e a ~ e  traffic which is noted 

by the Applicant's own statement of a proposed residential 

development, 201-unrt apartment complex within the well Site 

service area triggers the need to increase the capacity of the 

site in order to provide existing and future customers water 

serv*ce, 

The purpose of the suburban ranch zone provides for 

low density, large lot, single-family residential development 

and Suburban ranch u s e s  which would adversely affect the open 

space agrrculture - agricultural and natural characteristics of 
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the - of this zone and are not permitted. 

The expansion of Halcyon Acres NO. 2 well Site will 

directly and indirectly adversely affect the open space 

agriculture and natural characteristics, along with destroying 

the integrity Of this established neighborhood. And I think it 

Should be denied. 

ZONING EXAMINER: Thank you, SIT. Sir. Okay. After, 

after him, yeah. Okay. 

MR. BARSOTTI: MY name is Rudolf Barsotti. I am the 

Treasurer of the Halcyon Acres Water Association, Incorporated. 

We are a water company that's owned by the residents Of Halcyon 

Acre8 and Halcyon Acres Annex. 

I'm in total concurrence with everything that's been 

said so far, so I'm not gonna repeat that. My, my point is, IS 

that the well expansion that's proposed for ~alcyon ACTES 2 IS 

not necessary. In our water company, we currently have close to 

80 residents, or resrdences. Halcyon Acres 2, I believe, has 30 

or 40. 

We have a similar type well 5ystem. We expect to have 

maybe Sometime in the future have a s  many as  a hundred. We 
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the west, all of  whom regularly in banners Out front beg for 
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expect to be able to serve  those well into the future. So the 

only reason for an expansion of Halcyon Acres 2 would be to use 

that water in some way, which mean3 that they're planning on 

increasing the use  of the water rather dramatically. 

That will have an rmpact. I'm sure will have impact on 

the water table in that particular a r e a .  It's totally 

inappropriate that there be a water ~ o u r c e  for that whatever 

development is planned there. For that reason, I'm against this 

development. 

ZONING EXAMINER: Thank you. Do you know how many, 

how many water companres serve the area? 

MR. BARSOTTI: That area there - well, there's the 

City, City serves some - 

ZONING EXAMINER: Yeah. 

MR. BARSOTTI: - some of the surrounding areas. We 

serve Halcyon north of, north Of Magdalena, east Of, of Gollob, 

and all the way to Harrison. Halcyon Acre$, the Other company, 

the company that's proposrng this proposal, serves south of Old 

Spanish Trail and then west to Camina Seco. 

ZONING EXAMINER: And is there a thred - 

more. 

FEMALE SPEAKER: (Inaudible) We're going together. 

ZONING EXAMINER: Are you going together? 

(Multiple speakers - inaudible Conversation.) 

FEMALE SPEAKER: We kind of represent neighborhood 

and, and a school. 
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ZONING EXAMINER: All right. Well, what I'll say is 

you both give your names at first. And then if you cut in With 

each other, just bear in mind that we have a recording clerk 

Who, Who's gonna need to know your name before you Start 

speaking again. 

FEhEALE SPEAKER: Sure. Sure. 

ZONING EXAMINER: SO just - 
FEMALE SPEAKER: Absolutely. 

ZONING EXAMINER: - alternate each time you use your 
name. 

FEMALE SPEAKER: All right. 

FEMALE SPEAKER: (Inaudible) sign in first? 

ZONING EXAMINER: Y e s .  

MS. ROSS: Can I say my name while she's signing in? 

ZONING EXAMINER: Sure. 

MS. ROSS:  Okay. My name 15 Tracy Lynn ROSS, and I 

live at 8955 EaSt Harborage Drive. 

MS. TURKIN: My name is Kelly Turkin. I live at 9231 

East Old Spanish Trail. I am directly across from this w e l l .  

Wouldn't even know the well was there. That's how discreet it 

SE-13-24, Halcvon Acres Water Conipany, Annex No. 2, 2lst St. 
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1s. Also been living there for 2 6  years. 

ZONING EXAXINER: Across which way? 

MS. TURKIN: I am north of it. 

ZONING EXAMINER: North. There's not - you don't have 

the Valkswagen collection? There's a - 

MS. TURKIN: NO. 

ZONING EXAMINER: Okay. That's - 

MS. TURKIN: I'm not the TurkoS Iph.1. 

ZONING EXAMINER: Okay. 

MS. TURKIN: That's the Turkos. 

ZONING EXAMINER: All right. 

MS. TURKIN: NO. I'm, I'm what the neighborhood like3 

to refer to as  the compound. 

ZONING EXAMINER: So you're, you're north of it. 

All right. 

MS. TURKIN: Yeah, we live on two acres there. And 

we've been living there for twenty - let's see .  Twenty-six 

years. Have been provided by a fabulous well water company. I 

have no complaints. In the many years we've been there, we have 

been serviced well with water. 
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SECTION 5 - INFRASTRUCTURE COSTS 









WeslLsnd Raources, Ine. 
E@- ~d En~rnnenl.1 Conwbnu 

ltcni Item Qurntft 
No. Ducrlption UnJt y UnitPriw Amount Ruarrks 

I S190,000 S190,M)O Incl& 5’ overaxcavation md cornpadon Furnish and install MW lS0,OOO 

Cornpldc ell site work and d i n g  
per pllrns 
Furnish und iNtd all 5i lC plping 
including appummes 
Furnish and install &foot high 
scmn w d l  p a  plaw 
Furnish and install new access gate 
per plans 
Furnish and install packaged booster 
station par plrw 
Furnish and install all clectricrl d 
conuols pcr p l m  

Ls ’ gallon steel nmxvoir 
lmluda all sita grading, cowretc appmscl~, gravel end relocution or 

Ls 1 t20,000 1620,000 w ~ s ~  

Ls I S30,OUO S30,OOO 

LF 360 s12s $45,000 ln~ludea bpbed wire 

Ls 

Ls 

ts 

1 s3,soo $3,500 Gate to be modified for larger opening than T.W. atandad 

1 
Includcs prcsswv relief valve, bladdar tank, booster station shade 

s95~* $959Mx) nvucrnrrlei~trioll rack and cmrol  panel 

I s48,m s48,wo 

Pave 1 u l  I 

I 
”. 

A8sumft a wdded $tee1 tank with told storape for the zone king 
s8.000 S**Om built in phases. LS \ Compl*trll wellpump 

modifications ptr plans 

I 
Subtotal I 5439,500 
15% Contingency I S6S,92S , 

1 Total 
Notes: Costr are based on current cc.wtntctiOn cos  a d  

1 s5was 
mUa bc adjusted to match indurtry nunuarkns 
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EXHIBIT ccB99 



Rtwrdo 0. Mesa 321 -4625 
EWQINEERINO AND ENVIRONMENTAL CONSULTANTS, INC. 
4625 EMt Fort Lwdt R d ,  Suite I00 
Tucrron,AZ 85712 

To: 

From: Td MlJlW/ c j  

r 

N o . M C o p l r  DosumrntDd. DwcrlWn 

1 Set 7-12-12 Copy, Revised Halcyon Public Water Plan 
4 819-12 Copy, Redlines from 1' Review 

1 7-12-12 Copy, Tucson Water Plan 
1 7-11-12 Original, Legal Description for Proposed Eassment 

1 7-1 2-1 2 Updated Cost Estimate 
b. 

m a :  July 13, 2012 

8ubJ.et: THE PLACE AT PRESIDIO TRAIL - HALCYON WATER PLAN, 3- SUBMITTAL 

Job No.: 3073-A 

mrntttmd FOR Approval I Review 8 Comment 

Copy To: File 



NAME: THE PLACE AT THE PRESIDIO TRAtL, BUILDINGS 1-1 PLANNO: -- 
Dak 07.12.12 

*********a* L**************************~****a*~**********a**********~*+***********a** 

1,440 LF 

5 

1 - 
10 SY 

wi9 
8 " W C  pipe......................*.*,...,, 

4"PVC Pip.. ............................. 
pipe, .............................. 

6" w c  Pipe,. ............................. - - 
D . I . W . .  .......................... 
DJ.Pipc., .......................... 

8" V a l v e S , B d l t C . . . . . . . . . . . . . . , , , , . . .  .. 
611 V~~s,B&C........,...., ......... 
4" ValVes,B&C ....................... 

VaW8,BBtC. ...................... 
12-8" Tappine Slewwe dp: Valve, B Bt C ......... 
8wx8" TagpingSleavc8tVahre,B&C,......,, 
4~x4" TsgpinsSkevedValve,B&C,. . , . . . , .  

2' Drain Valve Asmnbly (Paved Area) ............ 
FiteHydrants ................................ 
Paving Rcpl. 6"ABC 2" Asphalt .................. 
Pavhg1RCp1,C"Conc. 2"ASphalt ................. 
314" Air Rclesse Valve Assembly .................. 

- 

E $0.00 

$1,1oo.ooBA - $0.00 

$51O.OoEA $0.00 

$750.00EA $3,750.00 
= 

rt 

= $13 1.380.00 
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Plan No. -u 

SUPPLEMENTARY SHEET 

$0.00 

so.00 

$0.00 
so.00 
$O,OO 

$0.00 
$0.00 
$0.00 
$0.00 

.............. z8 1 W & 2 "  CoppcrPipewithtittings @ 
~"CopPerPipewithfittiugs @ P 

2" copper pipt ggy witbout fittings @ 
1 %" capper Pipe & without fittings @ 
1"copperPipc~withoutfi#ings @ 
1 34" & 2" Smica Tieover. @ ze 

3f4" gt 1" Scnice Tic-Ova Q r 

1 % w & 2 u S s n i o e ~ e w a l s  @ 5l 

314" & 1'' S d c e  Renewah @ $n 

1" & 3/4"Naw Split Wnter Service Stub @ $1,2~.m = $0.00 

..................... 
.............. 1 

- - ............ 
.............. = 

..................... 
..................... 
.................... 
.................... 

........... 
..................... 2*New Water Smica Stub @ S2,OOO.OOM ' S32,000,00 

1%" New Water Service Stub ................... @ - 
1"NcwWatstsnviceSbub @ s925.00EA = s0.M) 

CasingforBoring @ m 

Piling for Riw cn>ssing @ 
P n s s u r a ~ V a l V c  @ 
CbbolsValVc,. @ 
Modifid I)nrfnValve Assembly @ 

8 
@ 
@ 

so.00 

$o..oo 
w,oo 
$0.00 
30.00 
$0.00 
$0.00 
60.00 
$0.00 

- 
..................... 
.................... 

.............. = 
............... zc 

....................... x 

L 

=J 

= 
111 



LEGAL DESCRUvnON 
PRIVATE WATER LINE EASEMENT 

THEE PORTIONS OF PRESIDIO TRAIL, A SUBDIVISION OF PIMA COUNTY, 
AFUZONA, ACCORDING TO THE PLAT RECORDED IN BOOK 63 OF MAPS AND PLATS AT 
PAGE 67, RECORDS OF THE PIMA (XIuNCy RECORDER, BnNG WTTWIJY THE SOllTH 
HALF OF SECIION 15, TOWNSHIP 14 SOUlH, RANGE 15 EAST, GILA AND $ALT FUVER 
MERIDIAN, Cm, Of TUCSON, PIMA cx)UNp/, ARIZONA, DESCRTBED AS fJoLLows: 

A 35.00 FOOT W E  SITUP OF UND LYING 7.50 F m  ON EACH SIDE OF THE 
FOLLOW'INGDESCFUB~ W E :  

LINE 1 

COMHWUNG AT A 2 I;NCH BRASS DlSC AT THE CENTERUNE INTERSECTION OF 
21" SfREETAND GOUOB ROAD A5 SHOWN ON SAU) PLAT; 

THENCE NORTH 00028'37" WEST 536.16 FEET UPON THE CENT€RUNE OF SAID 
GOUOB RON; ' 

THENCE NOKTH 89'31'23" EAST 44,93 FEETTO THE POINT OF BEGltlYWTNG 
ON THE EAST RIGHT OF WAY LINE OF SAID GOUOB ROAD AND THE WEST UNE OF 
SAlD PRESmXOTRAxL; 

THWCE NORTH 89°30'49" EAST' 32.00 Em; 
THHKE WO29'11" 12.50 FEET10 POIM 'A"; 
THEW€ COMlNUE SOUTH OOYZ9'11" EAST 200.50 EFT; 
THENCE Soum 89°30'49" WES" 32.00 

THENCE NORTH 8 9 O W 4 9 "  EAST' 32.00 FEET'; 
THENCE SOVM OOo29'11" EAsr 62.32 FEZT; 
MENCE SOUH 67059'11" EAST 11.20 FE€Tm A TANGENT CURVE CONCAVE 

THENCE EASERLY U r n  THE ARC OF SAlD CURVE t0 WE Em, HAVING A 

THENCE SOUTH 75@48'03* EAST 48.32 F!€El'To A TANGEM CURVE CONCAVE 

'MENCE EASERLY UPON THE ARC OF SAID CURVE TO THE RIGHT, HAVING A 

THENCE saJ"H 6751'59" EAST 197.63 FEET TO WINT "Be; 
THENCE -NU€ SOUTH 67°51'59* EAST 6.22 FEf3 TO A TANGENT CURM 

m m  EASTERLY UPON THE ARC OF SAID CURVE TO THE LER; HAMNG A 

To SAID WEST LINE OF 
PRESIDIOTRAIL; 

NomwLy; 

WXUS OF 300.00 El3 AND A CENTRAL ANGLE OF 07O48'52", KR AN ARC 
DISTANCE OF 40.92 FEmTO A TAMGENT UNE; 

SOUMWLY; 

M N S  of; 300.00 FEET AND A CENlRAL ANGLE OF 07°S6'04", FOR AN ARC 
DISTANCE OF 41.54 R€I'70 ATANGPCT UNE; 

CONCAVE N0KlIiEfU-Y; 



RADIUS OF 304.50 FEFT AND A CENTW. ANGLE M: 14*43'54", FW AN ARC 
DISTANCE OF 78.29 FEET TO A TANGENT LINE; 

V-IENCE SOUiH 82O35'54" EAST 62.08 FEET; 
THENCE SOUTH 07*24'06" WEST 22.00 FEET; ' 

THENCE SOUTH 82O35'54" EAST 14.87 FEET; 
THENCE NORTH 74'54'06" 10.45 Em, 
THENCE SOUTH 82O3534" W 116,18 EFT; 
THENCE WRlH 29O05'08" EAST 76.85 FEFT TO POINT "C"; 
THENCE OONnN UE NORTH 29005'08" EAST 71.20 FEET; 
TH€NCE SOUTH 60O54'52" EAST 32.00 FEET TO THE EAST LINE OF SAID 

THENCE NOWM WQ54'52" WEST 32.00 FEET, 
THENCE NORTH 29*0$08" EAST 101.65 FEFT 7y, A TANGENT CURVE CX)NcAvE 

THENCE NORTHEASTERLY UPON THE ARC OF SAlD CURVE TO ME LEFT; 

THENCE NQKTH 22W25" EAST 42.02 fEET; 
THENCE NORTH OOO24'35" WEST 33,92 fEET To THE POINT OF E'RMINUS OF 

THENCE NORTH 0 7 0 t 4 w ~  EAST 22.00 m, 

m D X O  TRAIL; 

NORTHWESTERLY; 

HAVING A RADIUS OF 300.00 FEET AND A CENlRAt ANGLE OF 06*59'43", FOR AN 
ARC DISTANCE OF 36.63 FEer TO A TANGENT UNE; 

SAID LINE 1 ON THE NOFCIH UNE OF SAID PREmDfO TWL, SAID NORTH UNE 
BEING THE ARC OF A CURVE CX)NUVE NoRTHEAslFRLY HAVING A RADIUS OF 
766.20 FEm, THE RADIUS POINT OF SAID ARC BEARS NORTH 27028Q5" € A S  FROM 
SAU) POINT OF TERMINUS. 

SATD 15.00 Fwrr WIDE !3RIP TO 8E tENmENED OR SHORTENED TO BEGIN ON 
SAID WEST UNE, 1D BE BOUNDED BY SAU) WEST AND W LINES ANOTO 
TERMINATE ON SAID NORTH LINE, 1-G AT ANGLE POIMS. 

TOGiETHPR WITH 25.00 FOOT WIDE SIRIPS LYING 12.50 FEET ON EACH SIDE OF 
THE FOUOWNG DESCRIBED LINES: 

UNE 2 

WGINNINO AT SAID POINT "A"; 
THENCE NORTH 89530'49" EAST 46.00 FEf3 TO THE POINT OF TERMINUS. 

UNE 3 

BEGZNNXNO AT SAID POTNT "B"; 
THENCE NORTH 22°08'01" EAST 46.00 FEFT fo THE POINT OF TERMINUS, 

TOGETHER W m  A 27.50 KXTT WOE SllUP LYING 13.75 FEEF ON EACH SIDE OF 
THE FOLLOWING DESCRIBED LINE 

Page 2 of 4 



UNE 4 

BEGINNING AT SAID WZNT 'C"; 
THENCE NOI?TH 60°"4'52" WEST 46.00 FEET TO THE POINT* OF TERMINUS. 

Page 3 of 4 
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of projects around Halcyon Acres. We're very involved. We are 

also one of the families that the bobcats have their babies on 

our property. And I'd like them to continue to feel safe and 

sound and have their babies on our property. 

But it does hugely impact the School. We - our school 
15 an excelling school. We get 4 0 %  open enrolled Students 

because we are  a very highly rated school, mostly due to because 

we have a great officer manager and an art teacher. 

ZONING EXAMINER: And that's on the record. 

M S .  TURKIN: NO. R e a l l y  we, we really have an awesome 

principal. It's a great school. One Of the reasons when we 

promote our  school IS we - I promote a small, nerghborhood- 

friendly school. That is what it IS. That IS what Halcyon 

Acres IS. When you add a demographic of an apartment complex to 

it, you're talking a whole new demographic area with students. 
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ave collected plenty of petitions. 

ZONING EXAMINER: Okay. 

MS. TURKIN: And we have a lot more being signed. 

MS. ROSS:  We do. 

ZONING EXAMINER; All right. Thank you. 

MS. ROSS: A big community Of involved parents, so 

hank you very much for your time. I really appreciate it. 

ZONING EXAMINER: I appreciate your t i m e  a s  well. 

'hank you. Sir, that wasn't a closing remark, I was J U S ~  

-esponding. Come on up. 

MR. PEARSON: I'm the elder in the area. 

ZONING EXAMINER: Wait 'til you get the microphone to, 

.o talk. 

MR. PEARSON: This 1s off the record. My name is Don 

'earson. I live at 9161 East Magdalena which is just north of 

.he area rn question, where the w e l l  Site IS. 

I'm speaking because I ' m  appalled by all the 

levelopment in the area that has taken place Since my family 

loved there in 1 9 4 1 .  I'm living in the Same house now that my 

'olks and I built when I was two years old in 1 9 4 7 .  

I 52 

58-13-24. Halcyon Acres Water Company. Annex NO. 2 ,  Zlst St. 
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Maybe a Couple of times we've had Some shutoffs, but 

iothing horrible. It has serviced us well. I have no 

:omplaints. I have no desire for it to change whatsoever. I 

igree with everyone here as far as  that's concerned. You want 

.o talk about - 
MS. ROSS:  Okay. This is Tracy talking again. I Want 

.o address the issue of the well water, the w e l l  is being 

:hanged because of the apartment complex, and the content of how 

:he apartment complex will affect the neighborhood. 

I work at the school that IS on Gollob Road. And the 

.raff~c, the impact Of traffic in and Out Of the school IS g a m a  

)e hugely impacted. The enrollment of the School IS going to be 

. I'm not sure how that's gonna actually - it's gonna impact 

.hat hugely also. We don't have much room in that little 

ichool. 

MS. TURKIN: We're at maximum capacity. 

MS. ROSS:  So I ]"st wanted you to be a130 aware of 

:here's Other impacts in that little, tiny neighborhood. And 

:he school is a big part of that little, tiny community. 

The parents don't want it. 

We also do have a safety concern. We don't even have 

a crossing guard that takes our kids from behind the rear of the 

school across Spanrsh Trail. We have no Safety there. We have 

no sidewalks on Gallob. There is no way to get students aCro55 

Spanish Trail safely. 

I cannot tell you how many times I've woken up on my 

way to work. We had a truck ln the tree rn our front yard. 

I've called on motorcycle accrdents. We've had many, many 

accidents. There's a huge curve right there. It cannot support 

anymore traffic a s  well. 

Again. it's a very small, fabulous communrty. We 

would not lrke to have any changes. Everythrng that has been 

Spoken here IS so true. And this IS a wonderful community, and 

we'd like to keep it that way. 

And, again, happy water people. We have a pool, we 

have grass. Never had a problem with water. What's the reason 

for the expansion? Nothing that I can think of. That it? 

MS. TURKIN: Ilnaudible) The petition. 

MS. ROSS:  Oh, and the petitions you collected, we 

MS. TURKIN: Yeah. If I can address that. I'm the 
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office manager at Gill Elementary as  well. So I not only live 

in the community, my children have been raised in this 

community, I work in the community. It's hugely important to 

We have, my husband and I have been involved in a lot r ' 
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helve got 3 8  houses on there and to have to share that with 

another 500 people or so, it just doesn't make ~ e n s e .  Improving 

the well is certainly not going to increase our property value. 

The apartment3 acros3 the street are going to decrease our 

property v a l u e .  

We're worried about traffic. We're a tight-knit 

community. We see each other walking up and down Old Spanish 

Trail, in our neighborhoods. I just don't feel the w e l l  

expansion is going to be necessary whatsoever. We have no 

problems with our water now. The only reason for the expansion 

is for the apartments, and they don't belong there. Thank you. 

ZONING EXAMINER: Thank you. I know there was 

somebody else. Sir. Yeah. 

MR. TURKIN: Hi. My name is Abe Turkin, and I live at 

9 2 3 1  East Old Spanish Trail. That's ]"st north o f  the property, 

and one of the closest ones to that new tank they want to build 

there 

So I really think ~ t ' s  gonna be a gigantic eyesore, 

and I don't think they should be allowed to put It clo5er to the 

lot line. They Should go by the rules which I$ four times the 

98-13-24, Halcyon Acres Water CoinPanv, Annex NO. 2, Zlst St. 
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The r e a s o n  I'm here now talking IS because I want to 

second the groundwater caused subsidence. I have a bachelor of 

science degree from the University of Arizona, 1 9 6 9 ,  in geology. 

I Studied hydrology, and I'm appalled by the cracks in my 

masonry house. 

I attribute this to the over-use of water in the 

Tucson sedimentary basin and I just don't think it's going to be 

helped by a massive increase in size Of the well on Annex NO. 2 .  

notice, or 1'rp not aware of anybody else. a customer got a 

notice touting the new improvements that needed to happen to our 

w e l l .  The only reason we knew about it w a s  the expansion of the 

apartment complexes. 

We a r e  a low density a r e a .  I worry about water. 

khan, you. I 

city of Tucson Zoning Examiner Public Hearing 04/18/13 

And that drainage report will have to demonstrate 

conformance to the City's Flood Plain Ordinance. In addition to 

that, a s  Frank mentioned earlier, we're not touching the Robb 

Wash. It's a wash, ordinance wash and we're specifically 

Staying Out of there. 

I think Something that's, that's lost is that - well, 
1'11 ]US~ respond to some of the other questions. This pr03eCt, 

the apartment project doe$ not require a hundred-year water 

supply through ADWR. And the reason for that is that the, the 

state regulation8 require that when you're creating a 

subdivision of s i x  or more lots, and we are not. These are 

rental units, so there IS no requirement for that, that study. 

However, prior, in 2006, the site of the apartments 

was platted for 50 single-family homes. There was a water 

supply study done at that time. I have a copy of It. It was 

prepared by Clear Creek ASSOCiateS, and it was the basis for 

whrch ADWR issued a hundred-year assured water supply for that 

project . 

I, I'm not a hydro-geologist. I've read the analysis. 

I have a copy to enter into the record. The, the most 

56 

ZONING EXAMINER: Thank you. Ma'am. NO, you. 

MS. LAWRENCE: My name is Thea Lawrence, and I live at 

9 0 7 0  East Old SpaniSh Trail. We lived In our house about 22 

ears. We have been a customer of the Halcyon Water Company for , 
City of T U C B O ~  Zoning Examiner Public Hearing 04/18/13 

height, Which would be 4 4  feet from the, from the easement, or 

the lot line that they're using. And I, I agree With everybody 

else, and I think you shouldn't allow this to happen. 

And I don't understand why the water company has that 

much money, if it's a half a million or million dollars to help 

36 water users, rt doesn't make sense. SO I don't thlnk that's 

what's going on, but that's a lot Of money to, to help 36 

homeowners get better water. Thank you. 

ZONING EXAMINER: Thank you. Anyone else? All rlght. 

There might be a few questions that I'd like to see if Mr. Yezzi 

could address on engineering. Would you be able to shed Some 

light on the issues of - that you heard raised here tonight, at 
least some of them on subsidence, the wash, flood control 

i s sues ,  any engineering concerns that might have been brought 

UP. 

MR. YEZZI: Y e s .  My name IS Paul YeZIl wrth Rlck 

Engineering, 3 9 4 5  East fort Lowell Road. Couple of Separate 

issues. There'll be a full drainage report done with the 

expans~on of the development plan that's prepared for the 

expansion of the well site. 
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that long. 

I do find it kind of amazrng that we never got a 
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And again, all of it falls within the parameters of if 

we were required to get a hundred-year assured water supply, we 

would have met the criteria, the Same Criteria that was met in 

2 0 0 1 .  So that, that's one issue related to that. 

The Second is there are number undeveloped parcels 

within the Halcyon Annex No. 2 ,  CCN that have greater than the 

SR zoning. There's one parcel that's 0 - 3 .  There's several 

other parcels that are zoned commercial. And there's a platted 

35-lot SubdiviSion along 22nd Street that any of which at 

Sometime are gonna require service from the water company. Any 

one of those developments would trigger expansion of the well 

51te. 

It's not lust - it, it happens in this case that the 

apartments are first. But if there were a buyee for the 35 lots 

on 22nd Street, they would be in exactly the Same pOSitiOn here 

before you t o  look for an expansion of that Site. 

In 2 0 0 1 ,  for whatever reason the interpretation was 

made by Staff that the improvements required to Support the. the 

50-lot subdivision did not require the special exception land 

use. At that time, there was a 14-foot high tank, 123,000 
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Significant findings of the analysis were that without any Other 

pumping, any other pumping, the, the Water table in this region 

IS declining by 1.85 feet a year. 

So over a hundred-year period, Which is what the 

studies require to evaluate it, the water table would go down 

185 feet without a n y  additional pumping. 

Based on the analysis for the 50-lot subdivision, the, 

the pumping rate waS 31-acre feet a year. And that dropped the 

water table an additional 3.9 feet m 100 years. So the - 

ZONING EXAMINER: That was, that was for the 50-lot 

subdivision? 

MR. YEZZI: Correct. 

ZONING EXAMINER: Okay. 

MR. YEZZI: So I can simply extrapolate on that. 

The apartment complex, the, the rate of use would be 40-acre 

feet per year. not 31. It would essentially - you could look at 

It as  doubling that rate, Which means that you're looking at a ,  

at a additional four feet of decline o r  a total of eight feet 

over a hundred-year perrod. It's nothing in comparison to 

what's happening regionally. 

ZONING EXAMINER: I'll only understand about 20 pages 

of it, but - 

MR, YEZZI: That's about where I'm at. 

ZONING EXAMINER: A l l  right. Maybe I can ask MI. 

Bangs Some questions. so, I have a bit of a dilemma. There's a 

certain framing of the i s s u e  that you put forward at the 

beginning that would constrain my evaluation of the case. And 

there's an argument that I shouldn't be constrained because you 

can't look at the case  outside of the Context of a larger issue. 

And maybe you can Shed light an why I shouldn't look at the 

larger issues, the context Of the application v e r s u s  the 

specifics of just looking at the well site. 

MR. BANGS: Thank you, Mr. Kafka. In part of my 

answer, I'd like to, as  some of the Speakers said this evening, 

draw a little bit on history. And if Mr. Wyneken will, will 

indulge me, I'd just like to get these documents before you. 

O n e  of them is a map showing the boundaries of the 

water company, it'z certificate Of convenience and necessity. 

Another is the 1950 plat for Halcyon Acres Annex NO. 2 .  The 

Gollob family who got to name a street after themselves because 
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i l l o n s  of storage proposed and processed through the City. 

>at work was never constructed because the economy went, went 

le tubes (sic). 

So today, we're looking at a tank that's two feet 

rgher and approximately 25,000 more gallons of storage from 

>at was previously proposed in 2 0 0 1 .  I don't know If that 

idressed the questions you had, Mr. Kafka. 

ZONING EXAMINER: It does. Thank you. I'm lust 

iking Some notes. May take a moment. Was that the, the 2 0 0 6  - 

MR. YEZZI: 2 0 0 7  - 

ZONING EXAMINER: 2 0 0 1 .  

MR. YEZZI: - report. 

ZONING EXAMINER: Okay. 

MR. YEZZI: There's about 2 0 0  pages of appendices 

lich I did not copy, but I'm happy to provide you if you'd 

ike. 

ZONING EXAMINER: Yeah. Yeah, if you can get those to 

:. Wyneken if they're scanned and ]"st e-mail them or submit 

?em, and then I can take a look at them. 

MR. YEZZI: Okay. 
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they platted property they own. 

In 1950, prepared a plat and rndrcated on that plat 

the future use Of what IS now being described a s  the apartment 

Site. for promotional and residential purposes. Not vezy long 

after that in the early 1960's. the owner of either that lot or 

any Of the remaining lots sought a rezoning from Pima County to 

CB-1, commercial classification which would have permitted in 

Pima County as equivalent zoning in the City. multi-family uses 

as  well as  commercial buSine55 uses. 

That zoning continued until 1984 when the City of 

Tucson annexed the property, annexed the property as  part of a, 

of a two, two-square mile annexation area in Which the City 

promised all of the residents that it would provide water 

service to residents. So all of the customers of both the water 

company and the other company to the north. and the Halcyon 

subdivision then received backup fire service which they would 

not h a w  put down. 

And so I've also provided then the Current zoning map 

of the property. It smply underscores the point that M r .  Yezzi 

just made that there are additional properties now that any one 

61 

of which would need the same kind Of upgrades under current ADEQ 

Standards rn order to provide service to them. 

So thiS is w t ,  I submit to you, a guestion about the 

apartment pro3ect case .  That IS history that was decided a long 

time ago. What the issue now IS, is whether or not Halcyon 

Acres is going to be allowed to upgrade its facilities to meet 

current ADEQ standard that will have the impact of not only 

upgrading service to the existing residents, but also to future 

residents within its service area. 

There is one other question that's been raised by one 

of the last Speakers, which M r .  Willcox could also address. But 

I'm gonna take the liberty of doing it because I do know, and 

I'm aware of the facts. 

The Cost Of this upgrade Which benefit all of the 

existing Customers is approximately $500,000. And that will be 

entirely funded by the developer of the apartment project. The 

water company will not do that. So that is part of the current 

agreement between them. 

In addition, the water project will have to tie into 

existing City lines in order to get the water - fire service. 
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ZONING EXAMINER: There could be other - 

MR. BANGS: - there could be others and need the same 

ZONING EXAMINER: And the entitlements are in p l a c e  

for, for c-1 uses? 

MR. BANGS: Correct. Actually it's more advanced than 

that. The development plan for the project has already been 

approved by the City. So its entitlements have gone down the 

road even farther than that. 

ZONING EXAMINER: HOW are you going forward on the 

variance without - I mean without a decision in, in this case? 

MR. BANGS: Well, the way Staff has structured this, 

they want both of them to go together. 

ZONING EXAhlINER: Okay. 

MR. BANGS: The - although M r .  Wyneken has not 

suggested this, a s  a practical matter, the variances could not - 

they'll be effective without this Special exception land use and 

vice v e r s a .  SO they're, they're tled together. 

ZONING EXAMINER: All right. Thank you. 

MR. BANGS: Thank you. 

64 

So the answer LS, there's no impact on. on customers in terms of 

cost. 

And as Mr. Yezzi, and I think that report will Show to 

you the, the impact on the future water supplies of the water 

company is g m n a  be diminimus. It's no more  s o  than anybody 

else that's in the eastern end of  the Tucson  Basin. 

TO your, your (inaudible) question 1 s  I ,  I ,  I. I 

think, and we submitted earlier, that your decision is, 1s 

limited by the parameters Of this application and, and the 

finding requirement3 Of, of the Special exception use. 

Again. this isn't a discretionary legislative 

decision. It's not a rezoning case. We're approving an upgrade 

to an existing private utility, something that all of the 

residents Of this area who are served by the water company 

receive a benefit from. Unless you have any further questions 

either of me or Mr. Yezri, that concludes our remarks. 

ZONING EXAMINER: Would the upgrade take place If not 

f o r  the apartment complex? 

MR. BANGS: The answer IS at this moment r n  time, no. 
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ZONING EXAMINER: I see Some Other people want to 

comment, and I'm gonna allow that. There's - let me just - 
these three. You may *it down. But I may ask at the end Of 

those Comments if Mr. Bangs or M r .  Yezri have anything more that 

they Want to say and we could keep going like that, so - 
MS. GLASS: Elizabeth Glass again at 8756 East 

Harborage. I wanted to call into question the math from the 

Halcyon Water Company 2 ' s  last comment. They said that if It 

was 50 houses on that piece of property it would lower the water 

table 30. 30 - by 30. But if you brought the apartment complex, 

which is 200 households, it would only be 40. The numbers 

Should be closer to 120 because It's four trmes the density. 

Thank you. 

ZONING EXAMINER: Thanks. Sir. 

MALE SPEAKER: (Inaudible1 

ZONING EXAMINER: All right. I, I'm Sorry. I saw 

your hand but hrs head, $0 there was - 

MS. SCHOCK: It's okay. It's late. Laurie Schock, 

8751 East Harborage D r i v e .  And I've never done any of this 

before, so this IS krnd of a question type thing also. 

we are, we don't need more of this. 

We don't need to lose more water because someone wants 

apartments or whatever the case may be. That's a l l  they're 

trying to do to get this upgrade to a water System that works 

perfectly f i n e .  And. again, please do not approve this. Thank 

YO". 

ZONING EXAMINER: Thank you. Ma'am. 

MS. BENHASE: I'm Margaret Benhase again. I just have 

something Short. I talked to the manager of Arizona Assured 

Water about a month ago on the telephone. He called me because 

I had contacted him. 

And he told me Specifically that anytime there is a 

plat change that whether it's houses or an apartment or 

whatever, anytime a plat change$, the new developer has to apply 

for Arizona Assured Water again. They can't use the old 50-plat 

thing OX-, or, you know, whatever he was talking about. They 

have to apply f o r  a new one. 

And then the other thing I have to say is when I read 

the approval on the apartment complexes, one of the statements 

on there that allows it to be approved is with water. So if 
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MS. GLASS: Yeah. 

ZONING EXAMINER: - go forward. 
MS. GLASS: When they're saying 1.85 feet per year 

where the water table goes down with a 50-lot subdivision, and 

they gave their figures on that, and then you're putting in a 

208 apartment complex, with the economy the way it IS right now, 

in 2001 when this originally went forward, 2007 w a s  a long time 

ago. Okay, the economy has changed, housing has changed. 

Everything has pretty much changed. 

Yet they keep bringing up this 1950's information, and 

1960's information, This IS 2013. Like we need more apartments 

in a ranch-style. single-family home area that doesn't need 

anymore loss of Water. That doesn't need anymore traffic in the 

area .  That doesn't any added expenses to developers that - by 

the way, on 22nd Street the development that Started in 2008 has 

been vacant and closed down since 2008. 

You know, the apartment complexes that (Inaudible) 

cowtant availability, so let's go ahead and put rn apartment 

complexes. The foreclosures that have hit Tucson, Phoenix and 

Arizona that make us  whatever number in the United States that 
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The gentleman that was up here earlier said Something 

!bout having a study done. Normally, if you're going to walk 

"to something and ask for a Special permit, you would probably 

Lo a study before you asked fo: it. So I'm a little confused. 

s this something that happens all the time where they do a 

itudy after the fact? 

ZONING EXAMINER: The drainage report I think is what 

m u ' r e  referring to. And that, that is common to do the 

lrainage report, although it would be - I ,  I Could bring that up 

8s a question as  to whether it's feasible to have the drainage 

'eport more quickly. But I'm not sure at this point whether 

he, the - since the drainage report would have to be - show 
:ompliance with City standards whether it would really would 

mpact my recornen- -- my, my decision in this case. 
MS. GLASS: Okay. 

ZONING EXAMINER: So - but, yes. They, they Often 

lave the drainage reports after a recommendation. 

MS. GLASS: Well, it seems kind of silly, but okay. 

ZONING EXAEIINER: (Inaudible) they show compliance. 

.nd r f  they didn't, they Wouldn't be able to - 

SE-13-24, Halcyon A c r e s  Water Company, Annex No. 2,  2lst St. 
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they don't, YOU know, they have to get the Water approved. 

otherwue their approval for the burldrng is null and void. 

Like if you read It, you'll know what I mean. That's It. 

ZONING EXAMINER: Thank you. Would you like to make 

one Comment? How about we make that - 'cause I may call Mr. 

Bangs back up here, and 

MR. MORITZ: (Inaudible) 

ZONING EXAMINER: We'll just make that the last 

comment. 

MR. MORITZ: John Morrtz again. Let's say they say 

that it's going to happen anyway because it's C-1 zoning. 

Sometime in the future that they're gonna need the water usage. 

In this c a ~ e ,  this is definitely and we've established this IS 

the, the size of this project IS definitely tied to the 

apartment complex. We know that. 

So what would happen if this was denied the variance 

based on - or denied what, what needs to be done to allow for 

the Water, the apartment complex, what happens to that C - 1  

zoning, or even all the property down along 22nd Street that, 

that we're aware of, including the office zoning and the 3 2  

51-13-24,  Halcyon Acre3 Water Company, Annex No. 2, 21st St. 
City Of Tucson Zoning Examiner Public Healing 0 4 / 1 8 / 1 3  

homes, not 208 apartment complexes? 

Well, that, that doesn't render that property useless. 

There are lots of Other things that might be more compatible 

with the low density area like we have. For instance, a church 

r something else that doesn't need a s  much water. or even the 

homes, again, that don't need as  much water, that didn't require 

the variance. 

I think the, the only reason why they require this 

variance is because of the massive amount of water that they're 

preparing for the apartment complex and the other future 

properties which there really aren't that many down 22nd Street 

that would require that much water. Thank you. 

ZONING EXAMINER: Thank you. I have two o r  three con- 

-- well, more than that. But I have Some concerns. One is I'd 

like to read that water report. But I think more than that, I 

need to contemplate the issue of what I can consider and what I 

Can't consider. And I thrnk that Staff ha5 played a cruel joke 

on me for putting on one night two cases that bring up the 

question Of evidence I can consider. Doesn't really happen v e r y  

often. 

city of Tucson Zoning Examiner Public Hearing 0 4 / 1 8 / 1 3  

' In this case, it may be the issue of to what extent 

this is the, the, the Statements and testimony given to me 

tonight, really are about the apartment complex as  an apartment 

complex, and ngt the issue of whether the Strict standards that 

I should apply rn interpreting whether a special exception can 

be granted to the well Site apply. 

So that's one thrng that I need to consider, and I may 

be coistrained. I'd like the, the time to consider that and 

weigh that. And I'm not sure that the five days that I have is, 

LS enough. But that's really the limited - I have, I think, 

enough testimony and enough evidence on ail these issues to 

weigh those issues. But I'm not sure about that Specific narrow 

issue of, of what I can cOnSider a s  relevant to this specific 

app11catron. 

So I ' m  either gonna have a very intense five days o r  

I'm gonna continue this. And I want to invite Mr. Bang8 up 

reluctantly probably to reiterate maybe why I have a very narrow 

scope rather than a wider scope r n  considering this Special 

exception. Is that a fair question? 

MR. BANGS: Sure. 
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ZONING EXAMINER: Okay. 

MR. BANGS: M r .  Kafka, I go back to the - where I 

started. And that is the Land Use Code which IS you're making a 

decisron based on it. Provisions which provide for this type of 

special exception approval refer to it as  an administrative 

decision as  opposed to those that go on to the Mayor and Council 

for approval. 

In that context. then the framework of the issue$ 

created by the code, the findings that you're required to make, 

the, the issues that those findings [inaudible) All five of 

them that we've talked about before then become the focus of 

your decrsron I" my - and that Constrains the decision. This is 

not about the C-1 zoning on the apartment prolect. It'$ about a 

water company's request to upgrade it5 facility. 

And while that's, you know. obviously an unattractive 

prospect to many Of the people in this room, that's not the 

issue. The issue is a request to upgrade the, the well site 

facility. 

And I don't really have much more to add to that to 

tell you the truth. I think that's, I think you a r e  governed by 
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their side of the Story, how the public feels. So that's just 

what I wanted to say. 

ZONING EXAMINER: Okay. Thank you. Sir. 

MR. PHELPS: Richard Phelps, 8916 EaSt Harborage. TO 

respond directly to the question that you posed, I would Submit 

that if your decision on whether to grant the exceptron is based 

in part, as  I understand it to be, on the impact of current land 

uses in the area, cons~~tency with those current land uses,  that 

it'B impossible to make that decision without reviewing it i n  

the Context of the, the - that the proposed exception would 

have, indeed, on those existing uses .  

If you limrt yourself simply to the four corners Of 

the walls around this tank, I don't believe respectfully that 

you can adequately assess  the impacts on existing uses in the 

existing community. Thank you. 

ZONING EXAMINER: Thank you. 

MS. TURKIN: Hi. Kelly Turkin again. I just wanted 

to reiterate what he said, this lovely gentleman said was that 

we wouldn't be here and we wouldn't be asking for this w e l l  to 

be changed if It Weren't for the need for the apartments. And, 

SE-13-24. Halcyon A c i e s  Water Company, Annex NO. 2 ,  21st St. 
City of  Tucson Zoning Examiner Public Hearing 04/18/13 

mrameters of the decision-making process are. 

And we would very much ask that in order to keep this 

3rocess going forward that you not delay your decision if at all 

mssible, and proceed on the normal time frame. 

City of Tucson Zoning Examiner Public Hearing 04/18/13 

and he did say that, and that's why we're here. 

We weren't opposed to housrng, we weren't opposed to 

other things. It's just a large, large apartment complex that 

does not belong in this community. Thank you. 

ZONING EXAMINER: Thanks. Sir. 

MR. WHITE: Dave White, 8935 East Zlst Street. I 

think that sometimes there's a difference between the spirit Of 

the law and the letter Of the l a w .  And that's why everybody 

came out tonight, because sometimes when It looks like the 

letter of the law IS going against you, you've gotta hear the 

Spirit because I think that our city, whom you represent, needs 

to take into consideration the people who live in this 

neighborhood and the way that they feel, because these folks are 

- they don't live there. 

And they're gonna finish this prolect and take their 

check and walk away and not even think about us. But that's not 

what we ask from you. We ask you to think about us,  and that's 

why we're here. 

ZONING EXAMINER: Thank you. 

MS. GLASS: Elizabeth Glass, 8156 East Harborage. 

ZONING EXAMINER: I will. I'll proceed along the 

iormal time frame, close it tonight. But I am going to struggle 

vith the notion of what kind of discretion I have i n  this case .  

So I know that that will be - I see a lot of people 

raising their hands again, but I, I do want to sort of - you 

inow, actually, because I'm not going to Continue it, I would 

Like to hear those, those statements, 'cause this is the last 

:hance in front of me that Iinaudiblel 

All right. Let's start with you. Let's keep these 

:Omments under a minute, okay, so that we Can let people have 

Lots of commitments. 

MS. BENHASE: Meg Benhase. 1, I can understand what 

.he developer's saying, but also if this were so Cut and dry, it 

rouldn't be a public meeting. They wouldn't ask for, you know, 

)OSt it for the public to come and tell you their 5Lde of the, 

I just want to say one thing, that if the water company were 

furnlshlng water to 50 households in Halcyon to, or another 

development With 30 households, that would bring their number up 

to 60 or 80. And this is well within their Current capacity. 

There, right now there is no current need with the way 

the neighborhood is set up, even with Some of the current 

developments, for them to need thie expansion. Thank you. 

ZONING EXAMINER: Thanks. All right. I5 that it? 

All right. I want to thank everybody for showing up tonight. 

I ,  I understand people are passionate, concerned, and 

interested. And everybody advocating for their p051t10n has a 

right to come forward and speak and disagree in, in - thia i s  

what makes these public processes dynamic, and I do appreciate 

that. And I appreciate the opportunity to hear it. 

I'm gonna close Case NO. SE-13-24, Halcyon Acres Annex 

No. 2, and I Should have a report prepared within five days. 

That's a final report, right? This is - yeah, this 15 my, my 
final deC1Sion. There's no recommendation to Mayor and Councrl. 

So thank YOU very much. 

[Case NO. SE-13-24 was closed.) 
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Exhibit J 



"EIS AGREEMENT, made this 20th day of July, 2012, by and between' 
Halcyon Acres Amex No. 2 Water Co., Inc., an Arizona cuqxmtiion ("Company") and MC 
Reaity Advisors, LLC, an Arizona limited liability company ("Applicaat"); 

WHEREAS, Company holds a Certificate of Convenience and N-sity h m  
the Arizona Corporation Commission ("Act?) to provide water service to a specified area 
including what is currently legally described as the Presidio Trail subdivision of Pima County 
recorded at Book 63 of Map and Plats at Page 67 of Pima County Records, consisting of Lots 1 
- 50 inclusive along with Cmmon Areas A1 , A2, A3, B, C1 and C2 (the "Property"); 

WHEREAS, Applicant intends to develop the Property for the applicant's profit a 
project known as The Place at Presidio Trails apartment complex, consisting of 208 apartrnmt 
units and has requested Company to provide water service to the Property; and 

WHEREAS, certain Water-Related Facilities must be designed, constructed, 
administered, installed and connected to Company's system in order to pennit Company to 
deliver adequate water service to the Property; and 

WHEREAS, Applicant is willing to iinance, design, install and construct said 
Water-Related Facilities (including the Common Facilities and Underground Facilities as defined 
in Section 1 bciow), as provided h d n  subject to Company's approval of such design and 
construction, and Company's commitment to provide domestic water utility services, but not fire 
flow, to the Property; 

NOW, THERENORE, in consideration of tho mutual mvaants herein 
contained, and as a predicate to the Propeaty receiving water service, the parties hereby agree as 

1. FtcWes to be Constructed This Agreement governs the construction, 
installation and financing o f  the Water-Relatcd Facilities set forth in the Water System Analysis 
for the Place at Presidio Trails Apartment Complex Pmpzties prepared by Westland R ~ S O U ~ C ~ S ,  
Inc,, and signed August 17,2011 as attached with an updated opinion of cost as Exhibit A and 
incorporated herein by this refmce ("Common Facilities") and cextaizl other fmilities, 
including mains to serve the lots on the Applicant's property, which will be set forth on plans to 
be prepared by Rick Enginwring (the "On Site Facilities"), incorporated herein by this zference 
as Exhibit B. The Common Facilities and the On Site Faoilitics may be r e f e n r r e d  to herein 
collectively as "Water Related Facilities". Final engineering plans for the Water-Retated 
Facilities ((bPlatls'') shall bo prepared by registered professional engineers and shall be submitted 
for approval by Company, the ACC, the Arizona Department of Environmental Quality 
("AaEQ") or its delegatee andor such other govemmental agency, if any, having authority to 
review and approve the enginedig plans. After company approval, no modifications or further 
amendments to the Plans shdl be permitted without written authorization of Company. The 
facilities to be constructed pursuant to the Plans are hereinafter referred to as the "Water-Related 
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Faditits," Any additional lines, or water facilities necessary to provide adequate water service 
to the Property, or any portion thereof, are beyond the scope of this Agreement and will be the 
subject matt= of separate and distinct agreements. 

2, &,palicant to Construct an d Pax Applicant shall design, construct and 
install the Water-Related Facilities and shall pay all of the casts related thereto and/or arising 
directly or indirectly from this Agreement or any undertaken in the pecforsnance hereof, 
including, but not limited to, the costs of engineering, computer modeling analysis, materials, 
labor, transportrrtion, equipment, known or unknown, present or future regulatory fees, special 
assessments, excise charges, taxes (excluding property taxes and income taxes attributable to 
value of improvcmmts) or surcharges, regulatory fees, necessary permits, easements, 
inspections, administrative overhead, attorney's fees, approvals, testing, correction, insurance and 
bonds. 

3. -e nt: Applicant, prior to Company's writtem acceptance of the 
Water-Related Facilities, shall pay all costs incurred by Applicant with any tbird party in the 
performance of this Agrement. Prior to Company's written acceptance of the Water-Related 
Facilities, but not later than thirty (30) days after completing construction, Applicant shall pay 
Company fifteen (1 5%) of the actual cost of construction of the Water Related Facilities set forth 
in Paragraph 4 below as and for Company's cost of engineering, wmputer modeling analysis, 
inspection, administrative overhead, and attorneys' fees incurred in connection with this 
Agreememt. Applicant has already paid a $2,500.00 pre-application fee, which is hereby 
acknowledged. Applicant had previously paid a further fee of $3,500.00 for a total payment as 
of the execution of this Agreement of $5,000.00. Applicant shdl make an interim payment of 
$10,000.00 on August 1, 2012. All application fees and interim payments shall be deducted 
fkom the percentage fee set forth above. All other costs payable by Applicant to Company 
hereunder shall be due and payable the later of: a) prior to the Company's written acceptance of 
the Water-Related Facilities, or b) within fifteen (15) days of receiving a bill therefore. Interest 
shall accrue on any unpaid balance at the rate of 1.5% per month. All sums paid by the 
Applicant pursuant to this Paragraph 3 and sugported by documeatation as required by Paragraph 
5, sball be deemed advanccs-in-aid-oEconstnrction rehdEtbIe as set forth in Paragraph 6 hereof. 

4. Actual Cost Shall Govern: The estimated total cost of the Sutface Facilities 
identified in the Westland Report is Five Hundd Five Thousand Four Hundred and Twenty 
Five United States dollars ($505,425.00) as reflected on that Preliminary Opinion of Probabale 
Construction Cost prepared by Craig Cannizzaro on or abut June 27,2012 and as reflected in 
part on Exhibit A. In addition, Applicant shall be mponsible for the estimated cost of 
($131,380.00) for Appl~cant's upgrades and the cost of the On Site Facilities and cva coaskuctcd 
solely for or on Applicant's property, which is reflected on Exhibit B. Applicant acknowledges 
the estimates are non-binding and hemby agrees to pay the actual cost of the Water-Related 
Facilities. 

5. Doetxmenbtitm: Applicant shall, as a pre-condition of acceptance of the 
Water-Related Facilities by Company and not later than one hundred twenty (120) days after 
completing construction, furoish Company with 

2 



, 

a) copies of all bills, invoices and other statmen& of expenses 
incurred by Applicant, covering all costs of materials, equipment, 
supplies, construction and installation of the Water-Related 
Facilities; 

b) lien waivers and releases f h m  contractors, suboontractom and 
vendors for materials, labor, equipment, supplies and wnsbuction 
included in Water-Related Facilities and shall transfer all 
wmanties to the Company; 

c) receipts, specifying exact amounts or payments in full by 
Applicant to all contractors, subcontractors or vendors for all 
materials, equipment, supplies, labar and other casts of 
construction of the Water-Related Facilities; 

d) "as-built" drawin@ certified as to wrrmtncss by an engineer 
reajstered in the State of Arizona and approved by Company 
(whose approval shall not be unreasonably withheld), and showing 
the location and respective sizes of Water-Related Facilities; and 

e) all qasements, bills of sale, deeds and other evidenoos of 
ownership, andor right to operate, maintain, repair and replace the 
Water-Related Facilities reasonably requested by Company. 

Applicant and Company covenant to work cooperatively to pre-approve the form of such 
easements, bills of sale, and other legal documents in advance to minimize the potential that 
Applicant m i a t  be required to duplicate its efforts. 

6. Retu rn of Advance: The cost of construction and installation of Water- 
Related Facilities advanced by Applicant pursuant to this Agreement and evidenced by invoices 
furnished to Company pursuant to Paragraph 5 hereof, is subject to refund by Company to 
Applicant, Company shall make r e b d s  annually on or before August 31, for the preceding 
July 1, through June 30 period. The amount to be refunded annually shall be tm percent (10%) 
of revenues (excluding all gross receipts collected as service charges, service line and meter 
installation charges, sales taxes, hchise  fees andor any other assessment, fee, tax or charge 
imposed by a state, federal or local governmental body or pursuant to a cost adjustment 
mechanism appmvd by the ACC) dcrived from the provision of water served from each 
customer service line leading up to and taken from water mains installed by Applicant pursuant 
to this Agreement. 

Refunds for tvvemcs received fram customers receiving water Grom the facilities 
constructed under this Agreement shall be payable €or a period of ten (10) ycars commencing on 
the k t  day of the month following Company's Acceptance of the Water Related Facilities. In 
no event shall the funds paid hereunder e x a d  the total amounts paid by Applicant as advances- 

3 



in-aid-of-construction pursuant to this Agreement. Any balance remaining at the end of tach ten 
(1 0) year period shall become non-refbndable unless the refund period is extended from year to 
year at the sole option of Company. No intezest shall be paid on any amount advanced by 
Applicant pursuant to this Agreement. 

7. cow.nv  ‘s Rinht of Flrrt Refusal: Before selling or tramfdng the refund 
obligation of Company under this Agreement, Applicant sha,ll first give Company, and its heirs, 
succeswrs and assigns, reasonable opportunity to purchase the same at the same price and upon 
the same t m s  as contained in my bona fide offer which Applicant has w i v e d  from any third 
person or persons which Applicant may desire to accept. 

8. Govern mental Amrov&: Prior to commencing construction of the Water- 
Related Facilities, Applicant shall pay for and provide to Company all requisite permits, highway 
construction permits, zoning and other govetnmental approvals, as required, and necessary to 
construct the Water-Related Facilities. 

9. Provision and Use of Easements: Applicant shall, at no cost to and in s fonn 
reasonably acceptable to Company, furnish Company any and a31 easements and rights-of-way 
reasonably necessary to insure the proper provision of utility service by Company, as determined 
in the reasonable discretion of Company, using the requirements of Tucson Water as the 
standard. In addition, Company shall have the right to use any of the existing or future 
dedications, easements, or recorded rights-of-way on the Propey in furtherance of the proper 
provision of utility service by Company. 

10. Provision and Uge of Well sites, Booster Skes and Storage Tank Sites: 
Applicant agrees, at no cost to and in a form reasonably acceptable to Company, to establish and 
Convey to Company the wcllsite(s), booster site@), and storage tank site(s), if any, that 
Company, in its reasonable discretion, bawd upon good engineering pctice, deems necessary 
for the location of the Water-Related Faoilities. It is understood Company shall have the right to 
reject any site offered or permit condition which Company and/or Company’s engineers, in their 
reasonable discretion, do not feel appropriate or suitable for Company’s needs and, in such 
circumstance, Applicant shall be obligated to establish and convey a replacement site therefore 
suitable to Company, at no cost to Company. Conveyance of such site(s) must be by warranty 
deed and free and clear of all liens and encumbrances whatsoever. 

11. Obligation to Corn meace: Applicant shall commence coastruction of 
Water-Related Facilities no latcr than December 2, 2012, and complete construction by 
December 1,2103. Should construction not commence and be completed within such period, or 
such longer period as mutually agreed to in writing, subject to extensions of time for delays 
beyond the reasonable cuntml of Applicant, or if Applicant fails to pursue completion with 
reasonable diligence as reasonably detained by Company, Company may cancel this 
Agreement upon ten (10) days Written notice to Applicant. In the event the Agreement is 
canceled, neither party hereto shdl have any further obligations to tbe 0th~ hereunder, except 
that Applicant shall be responsible and pay to Company an amount q u d  to the greater of the 
costs actually incurred by Company, including, but not Iimited to, engheering and legal €ea and 
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costs incurred in the preparation of this Agreement, OT the payments paid by the Applicant to the 
Company at the time of any said cancellation. 

12. Comnanv's Ridt to S tor, Work If Applicant materially fails to perform in 
accordance with this Agreement, Company, by a written order signed by a duly designated 
representative of the Company, may order Applicant to stop, and Applicant shall stop 
construction and installation of the Water-Related Facilities, or any portion thereof, until the 
cause for such order has bcen eliminated, 

13. Contractor's License: All construction, installation and connection of 
Water-Related Facilities shall be done by a contractor having a valid contractor's license issued 
by the State of Arizona Registrar of Contractors encompassing the work to be performed. 

14. Construction StanQgt_ ds: The size, design, type and quality of materials 
shall be in accordance with good utility pradices, the requirements of Company (as identified on 
or before the date of this Agreement), the rules, regulations, orders and requirements of the ACC, 
ADEQ and any other public agency having jurisdiction thereover, including, but not limited to, 
traffic control, compaction, safety, pavement removal and replacement, sloping, shielding, 
shoring, OSHA regulations and Arizona Department of Health Services Bulletins No, 8 and No. 
10. Additionally, all of said plans and specifications shall mcet or exceed the standards and 
specifications of Tucson Water, and shall bc approved in writing by Company before being 
submitted to ADEQ, or its designee, or tho Arizona Corporation Commission ("ACC") for 
approval. Approval by Company will not be unreasonably withheld or delayed. Water-Related 
Facilities will be designed and constructed with sufficient capacity to accommodate the water 
scrvice requirement of the Property without adversely impacting water service to other oustomers 
of Company. Upon the request of Company, the Water-Related Facilities or any portion thereof, 
shall be oversized, provided Company shall be responsible for and pay a share of the increased 
expenses of ovasizing on a pro-rata cost basis. 

15. laswction an d Testing: Applicant shall comply with the inspection and 
testing requirements of Company and any governmental agency having jurisdiction over the 
construction, installation and connection of the Water-Related Facilities. Any inspection or 
testing requirement imposed by Company shall be reasonable and shall not cause Applicant 
unwarranted delays in the ordinary course of construction. Unless othewise agreed, Applicant 
shall noti@ Company or Company's designated Engineer that Water-Related Facilities are ready 
for inspection and/or testing, prior to covering or otherwise limiting access to the facility and 
when inspection or testing is otheawise required. Company, or its designated Engineer shall 
make an initid inspection of the facility within fbrty-eight (48) hours after being so notified, 
excluding weekends and holidays. lnspection or testing by Company shall in no way relieve or 
limit Applicant's responsibility and liability for construction and installation of Water-Related 
Facilities in accordance with the tams of this Agremnent. 

16, AcceDta nce of FaciUtles: No Water-Related Facilities will be deemed 
accqpted unless: 

a) accepted in writing by Company; or 
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b) documentation of conveyance has been delivered to and accepted 
by Company. 

Company shall not unreasonably refuse to accept Water-Related Facilities when offered by 
Applicant; provided, however, Company has no obligation to ~ccept Water-Related Facilities, or 
any portion thereof, if: 

a) 
b) 

c) 
d) 
e) 

0 

not constructed in conformance with the Plans; 
determined to be unsatisfactory in any material respect upon 
inspection or tmting; 
not paid for in full; 
limed or CIlCumbercd in any way; 
not located on Company property, easement or public right-of- 
way; or 
not supported by proper docurnentation. 

Within thirty (30) days of Applicant tendering the facilities for acceptance, Company shall 
provide written notification of any defects and items left to be completed Applicant shall 
promptly OOTrBct all defects and complete all items so identified, which Company shall then 
review and provide its written acceptance (assuming the defects have been corrected) within 
fourteen (1 4) days of Applicant tendering such corrections, 

17. Tema ram Use of Facilities: Applicant consents to Company's use of 
all or any portion of the Water-Related Facilities, at reasonable cost to Applicant and at no cost 
to Company for a period not to exceed thirty (30) days, prior to formal acceptance thereof. Any 
water service provided by Company to the Property prior to Written acceptance of the Water- 
Related Facilities as provided hemin is provided on a temporary basis only, subject to 
termination on ten (10) days written notice that temporary servict will no longer be available 
until Applicant meets all conditions precedent to acceptance of the Water-Related Facilities. 

18, Rbk of Lm% : All risk of loss shall be with Applicant until written 
acceptance by Company of the Water-Related Facilities, Applicant shall repair or cause to be 
repaired promptly, at no cost to Company, all damage to the Water-Related Facilities caused by 
construction operations until all construction under this Agreement has been complctad and 
accepted in writing by Company. 

19. Performance Bond and Labor and Material may ment) Bon d: Upon 
Company's request, Applicant shall provide Company with Performance and Payment Boads for 
100% of the estimated costs of the Water Related Facilities, as set forth on Exhibit A. The Bond 
shall be executed by a Surety holding a Certificate of Authority to transact sutety business in the 
State of Arizona issued by the Director of the Department of Iusurance. The Bond shall have 
attached thereto a certified copy of the Power of Attorney for the signing official. The bonding 
company shall be rated "Best Rsted A'' or better by the A.M. Best Company and shall be 
otherwise reasonably acceptable to Company. 

20. Title to hvrpertv -in Utility: The Water-Related Facilities constructed 
pursuant to this Agreemeat sball become upon acceptance thereof by Company, and shall 
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remain, the sole property of Company without the requirement of any written document of 
transfm to Company. Applicant shall not have any further right, title, ownership or ownership 
interest herein whatsoever, except for the right to receive refwrds of the particular advanco-in- 
aid-of-construction pursuant to the method herein described. However, Applicant shdl furnish 
any document pertaining to ownership and title as may be requested by Company including 
documents which evidence or confirm transfer of possession to Company of good and 
merchantable title free and clear of liens, or which contain provisions for satisfaction of liens by 
Applicant. 

21. W m :  Unless otherwise provided in Exhibit A, Applicant warrants to 
Company that all materials and equipment furnished under this Agrement will be, new, and that 
the Water-Related Facilities will bc of good quality, .free f?om faults and defects. Applicant 
further guarantees the Water-Related Facilities for a period of two (2) years h m  the date of their 
acceptance by Company, Should any portion of the Water-Related Facilities need rerplacement 
or repair within two (2) years fiom the date of completion due to canstruction methods or 
mattrial failure, Applicant shall replace such portion of the Water-Related Facilities at no cost to 
Company. If Applicant fails within reasonabk time to replace or repair any portion of the 
Water-Related Facilities deemed to be needed, Company may cause said Water-Related 
Facilities to be replaced or repaired and Applicant agrees to pay all costs incurred therein plus a 
10% percent administration fee. Any portion ofthe Water-Related Facilities not conforming to 
the Agreement, including substitutions not properly approved and authorized, may be considered 
defective. If required by Company, Applicant shall h i s h  satisfactory evidence as to the kind 
and quality of materials and equipment used on the Water-Related Facilities. 

22. Insurance: Applicant shall secure and maintain until acceptance of the 
Water-Related Facilities, the following insurance in the name of Applicant, naming Company BS 

additional insured with respect to claims which may arise out of or result fkom Applicant's acts, 
operations or negligence or those of its subcontractors, or anyone directly or indirectly employed 
by any of them including offiwrs, employees, agents or representatives for matters related to this 
Agrement. The coverage shall be provided on an "occurrence" basis rather than a ''claims 
made" basis, shall be provided without offset against Company's existing insurance and provide 
for a minimum of thirty (30) days notice to Company prior to camellation, reduction in coverage 
or other substantial modification. Applicant shall provide a Certificate of lnsuranw which sets 
forth the following minimum amounts and types of coverage: 

TYPE OF COVERA GE 
Workers' Cornpensation 

A. Employers Workers' $100,000 eaoh accident 

Compensation Liability 

Comercial General Liability 
(including contractual 
liability for this Contract, 
broad form property damage; 
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$500,000 disease aggregate 

$I ,o0o,ooo per occurrence 
$2,000,000 aggregate combined 
single limit 
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completed operations; and 
explosion, collapse and 
underground coverage) 

Vehicle Liability 
(bduding owned, hired and b i t  
non-owed covmagts) 

$1,000,000 combined single 

Applicant shall submit to Company proof of the required insurance prior to 
commencing construction of the Water-Related facilities pursuant to this Agrement and/or at 
such other time(s) as deemed appropriate by Company. Applicant shall obtain the above 
described insurance fnsm insurance companies which are duly authorized to issue such policies 
in the State of Arizona, "Best Rated A" or better than the A.M. Best Company, aad otherwise 
acceptable to Company. Applicant shdl maintain such insurance coverage until all the Work has 
been completed and the Water-Related Facilities has been accepted in writing by Company. 

Company shall not be obligated to review any of the Applicant's Certificates of 
Insurance, insurance policies or mdmetnents or to advise Applicant of any deficiencies in such 
documents and any receipt of copies or review by Company of such documents shall not relieve 
Applicant fiom or be deemed a waivcr of Company's right to insist on strict fulfillment of 
Applicant's obligations under this paragraph. 

23. protection of Persons and P- : Applicant and its employees, officers, 
agents, contractors, subcontractors, heirs and assigns shall adopt every practical means and 
comply with all laws, ordinances and regulations in ordm to minimize intmfkrenw to traffic, 
and to avoid inconveniences, discomfbrt, loss damage and injury to p n s  and property, 
including the provision of adequate dust 'control measures during the construction, installation or 
connection of the Water-Related Facilities. All obstruction to traffic shall be guarded. Neither 
Applicant nor any subcontractor shall trespass upon private property. Applimnt shall protect 
against injury or damage to pipes, sewer conduits, electrical conduits, lawns, gardens, shrubbery, 
trees, faces, OT other structures or property, public andor private, encountered in the 
performance of this Agreement. Applicant shall be responsible and liable for any injury or 
damage to persons or property, directly or indirectly, resulting from the actions or inactions of 
Applicant, its officers, direotors, agents, employees and representatives; including contractors 
completing the Water-Related Facilities; excepting injury or damage arising from the negligence 
of public enemy, inwitable accidents, fire, explosions, strikes, riots, war or any other act or thing 
reasonably beyond its control or incident to interruptions necessary for repairs or changes in 
Company's production, storage, transmission or distribution facilities. 

1. Indemnification: 

a) Applicant shall indemnify and hold harmless Company, its 
officers, directors, members, agents and employees fiom and 
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against claims or expenses, including penalties and assessments 
and attorney's fees to which they or any of them may be subjected 
by reason of injury or death of any person, or loss or damage to 
any property contributed to or caused by the active or passive 
negligence of Applicant, its agents, servants, employees, 
contractors or subcontractors in the execution of Applicant's 
obligations under this Agrement or in connection therewith. Tn 
Case any suit or other proceeding shall be brought on account of 
Applicant's action or inadion, Applicant will assume the defense at 
Applicant's own expense and will pay all judgments rendered 
therein; 

b) Company shall indemnify and hold harmless Applicant, its 
officers, dimtors, members, agents and employees fiom and 
against claims or expenses, including penalties and assessments 
and attorney's fees to which they or any of them may be subjected 
by reason of injury or death of any pexson, or loss or damage to 
any property contributed to or caused by the active or passive 
negligence of Company, its agents, servants, employees, 
contractors or subcontractors in the execution of Company's 
obligations under this Agreement or in connection therewith. In 
case any suit or other proceeding shall be brought on account 
Company's action or inaction, Company will assume the defense at 
Company's own expense and will pay all judgments rendered 
themin; 

c) The pvisions of this Paragraph shall survive termination of this 
Agnxmcnt. 

24. Water Service: Upon Applicant Complying filly with this Agreement, 
including receiving Company's Written acceptance of the Water-Related Facilities, and obtaining 
all requisite governmental approvals to sell lots within the Property, Company agrees to offer 
domestic water service, not fire flow, to the Property. Wata service shall be offered in 
accordance with Company's Articles of Incorporation, By-laws, rules and regulations, and under 
the tarifk and rules and regulations approvd by the ACC, as amended from time to time. This 
Agreement shall not preclude Company from requiring applications for water service to be 
executed and complied with prior to the actual delivery of water savice to individual lots within 
the Property. 

COMPANY EXPRESSLY DISCLAIMS ANY RESPONSIBILITY OR 
OBLIGATION TO P R O W E  WATER AT A SPECIFIC PRESSURE OR GALLONS- 

FOR FIRE PROTECTION SERVICE. FXRE PROTECION SERVICE SHALL NOT BE 
PROVIDED BY TEIE COMPANY. THE COMPANY WILL NOT BE LIABLE FOR ANY 
INJURIES OR DAMAGES ARISING FROM ANY FIRE FLOW RELATED ISSUES 

PER-MINUTE FLOW RATE AT ANY FaRE STANDPIPE, OR FIRE HYDRANT, OR 
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with a faxed and mailed copy to: 

Gregory E. Good, Esq. 
Good Law, P.C. 
3430 E. Sunrise Drive, Ste. 170 
Tucson A2 85718 
Facsimile: (520) 547-0394 

or to such other addresses or addressees as Company may advise Applicant in writing. 

28. Assi~naWity: This Agreement shall be binding upon and inure to the bcnefit 
ofthe parties hereto and their rappectve legal representatives, successors and assigns and either 
party may record the Agreement with the County Recorder's office in the county where the 
Pmperty is located. However, the Company retains the right reasonable right of approval over 
my assignment, and Applicant shall only assign its rights, obligations and interests in this 
Agreement to a successor-b-intmst that capable of and agrees in writing to assume all of 
Applicant's obligations to Company under this Agreement. 

29. RIPhts and RemedSes: The duties and obligations imposed by this 
Agreerncnt and the rights and remedics available hereunder shall be in addition to and not a 
limitation of any duties, obligations, rights and remedies otherwise imposed or available at law 
or equity. No action or Eailure to act by Company or Applicant shall constitute a waiver of any 
right or duty afforded any of them under the Agreement, nor shall any action or failure to act 
constitute an approval of or acquiescence in any breach, except as may be specifically agreed in 
writing. 

30. Libtnrtioa: Should litigation be necessary to enfbrce my term or provision 
of this Agreement, or to collect any damage claimed or portion of the amount payable under this 
Agreement, then all litigation and collection expenses, witness fees, court costs, and attorneys 
fees shail be paid to the pravailing party. 

31. EntireAoree meat/Time of th e EssencdWaiver: This Agreement sets forth 
the full and entire agreement of the partics and it may only be altered, amended or supplemented 
in writing. This Agreement shall be governed by the laws of the State of Arizona. Time is of the 
essence in performing all obligations hereuuder. Waiver of a breach of any term, condition or 
covenant ofthis Agreement by any party shall be limited to the particular instance and shall not 
be deemed to waive future breaches of the other party of the same or other terms, conditions or 
covenants. 

32. Cauntemarq: This Agmmcnt may be executed in any number of 
counterputs, and all such muntmparts shall be deemed to constitute one and the same 
instrument, and each of said counterparts shall be deemed an original hereof. 
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Company shall have no obligation whatsoever to provide service to the Property 
or any portion thereof, unless and until: Applicant has paid the full cost of the Water-Related 
Facilities as required hereunder; Applicant has secured all governmental approvals required 
hereunder or as a condition to the sale andor occupancy of the subdivided lots; construction of 
the Water-Related Facilities has been completed and accepted in writing by Company, and 
Applicant has paid all fees, charges, and deposits authorized to be charged by the ACC 
including, but not limited to, meter and service lines which are not a part o f  the Water Related 
Facilities covered by this Agreement. 

Following the execution of this Agreement, in the event that Company later elects 
to seek the approval of new hook-up fees or other tarifb applicable broadly to all new customers 
of Company @ut not including an increase in water rates), Company agrees that the obligation to 
pay such fees shall not apply to customers located within the Property. 

25. Consewatton Reauiremenf: To the extent Applicant contfacts for or 
constructs residences or other water consuming facilities on the Property, Applicant shall make 
its best efforts to ensure that construction of said residences and facilities incorporates the latest 
technologies in water conservation consistent with the economic investment therein and limits 
water using features. Applicant shall take 811 reasonable steps to limit total water usage on the 
Property, and on individual lots and facilities within the Property a) to levels at or below the 
gallons per capita per day standard recognized by the Arizona Department of Water Resources 
for Company and b) in accordance with any other water use standard applicable to Company and 
set by law, regulation, order or tariff. 

26. Nom-Alrents: It is agreed that Company is not an ageat for Applicant and 
shall not incur any costs or expenses on behalf of Applicant and that Applicant is not an agent of 
Company and shall not incur any costs or expenses on behalf of Company. 

27. Communication: Communications hereunder &dl be sent to Applicant 
addressed as follows: 

MC Realty Advisors, LLC 
do MC Companies 
2910 North Swan Road, Suite 204 
Tucson, Az 85712 

or to such other addresses or addressees as Applicant may advise Company in writing, and to 
Company at: 

Gene Wilcor, President 
Hatlcyon Acres Annex NO. 2 Water Co., Inc. 
8715 E. 20th 
Tucson, AZ 85710 
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33. Ff€ectiv e Date: This Agreement shall have no force or effect whatsoever and 
shall not be binding upon Company or Applicant until such time as it is executed by all parties 
and approved by the ACC. 

34. Authoritv to Execute: Each party warrants and represents that it has lawful 
authority to execute this Agreenuat and to pdorm all acts required hereunder. 

IN WITNESS WHEREOF, the parties hereto have executcd this Agreement as 
of tbe date and year first wn'tten above, 

Halcyun Acres Annex No. 2, 
an Arizona corporation 

By: 49, & 

MC Realty Advisors, LLC, an Arizona 

4 

Its*aPp& +qdc, 

Approved: Date: 
Utilities Division: 
Arizona Corporation Commission 

ACKNOWLEDG EMENTS 

STATE OF ARIZONA ) 

COUNTY OF gkma isgo 
&/a, before me, the undersigned, a Notary 

who acknowledged himself to be 
the F f i E S / h E r n  of Halcyon Acres Annex No. 2 Water Company, an Arizona 
corporation, and that he as such, being authorized so to do, executed the foregoing instrument for 
thepwposes therein contained. 

IN WITNESS WELERIEOF, I have hereunto set my hand and official seal. 

My Commission Expires: 6 I /A qh 0 1 
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MARY r(. MULOOON 
Notary Public - Arlzonr 

y Comm. Expires Jan 29,2014 
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STATE OF ARIZONA ) 
: IS. 

COUNTY OF44MA 1 

, m e f o r e  me, the undersigned, a Notary 
Public, personally appear b h o  acknowledged himself to be 
the f W w b  of MC Realty Advisors, LLC, an Arizona limited liability company, and 
that he as such, being authorized so to do, executed the hegoing instrument for the purposes 
therein contained. 

IN W I T N E S S  WHEREOF, I have hereunto set y hand and official seal. P 
NZkyPublic -- 4 

My Commission Expires: I Zb7/z?!3 
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